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CHANITY 
APPEALS 


On succeeding pages are to be found a number 
of charities for whom your support 
is earnestly solicited 


at 








CHARITIES ADVERTISING 





Actors’ Benevolent Fund 
Fellowship Houses Trust 
The Forces Help Society & Lord Roberts Workshops 
Help the Homeless 
The Metropolitan Police Combined Benevolent Fund 
National Federation of Kidney Patients’ Association 
Norwood Child Care 
The Royal School for Deaf Children - Margate 


World Society for the Protection of Animals 
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It’s not easy to get a job these days. 
Especially if you are disabled. 


Architect’s drawing of the 
proposed new Sheltered 
Workshops at Binns Road, 
Old Swan, Liverpool 


LORD ROBERTS WORKSHOPS, Liverpool have been training and employing disabled 
ex-servicemen since 1916. Now the old buildings urgently need replacing with modern 
Sheltered Workshops to enable more efficient production of high quality goods and allow us 
to employ more men. Many in the area need such employment. 


Please help us with a donation, covenant or legacy to raise the £250,000 needed. 


THE FORCES HELP SOCIETY & LORD ROBERTS WORKSHOPS 


122 Brompton Road, London SW3 1JE 


Tel: 01-589 3243 


Registered Charity No. 209753 








ACTORS’ 
BENEVOLENT 
FUND 


Founded 1882 
Patron: H.M. The Queen 
President: The Lord Olivier 


The foremost representative 
charity of the 
Theatrical Profession in 
Great Britain 
WITH YOUR HELP THE FUND CAN 
GO ON SUPPORTING NEEDY 
ACTORS AND ACTRESSES WHO HAVE 
GIVEN SO MUCH ENJOYMENT 


TO OTHERS. PLEASE CONTINUE YOUR 
APPLAUSE IN A LEGACY OR BY 


SENDING DONATIONS TO: 
Mrs. R. Stevens, General Secretary (Ref: JOP ) 
ACTORS’ BENEVOLENT FUND 
6 Adam Street, London WC2N 6AA 
Telephone: 01-836 6378 
Reg. Charity No. 206524 














Have you the Will to help 
a Jewish child in need. 


Every year over 3,000 Jewish children are 
happier, healthier or are given a better chance 
in life because of Norwood Child Care. 

We only care for poor, deprived, sick and 
handicapped children. Jewish traditions and 
values have been at the centre of our work for 
over 190 years. 

A legacy to Norwood safeguards the future 
of the community: 

We need over £3,000 every working day to 
keep caring. 


Your Will can help to ensure that no Jewish 
child in need is ever neglected. 


NORWESD 
CHILD CARE 


Patron: Her Majesty the Queen 
221 Golders Green Road London NW 11 ODL 
TEL: 01-458 3282 
Charity Reg. No. 312460 (N.H.J.C.) 
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A 


Accidents, compensation for, ALAS! Accident Legal Advice 
Service, set up by Law Society 442 


ADOPTION 

Agreement of parent, parent refusing to agree to adoption, 
child left with proposed adopters, mother at first 
agreeing to adoption but desiring access, subsequently 
changing mind, wishing to bring up child herself, whether 
agreement unreasonably withheld, whether agreement 
should be dispensed with, whether court should make 
adoption order with access to natural parent (Re V 
(a Minor) (Parental Agreement), N.C.) 

Application, by foster parents, mother withholding 
agreement, mother suffering from mental disorder, 
application to dispense with her agreement on the 
ground that she was incapable of withholding her 
agreement, whether court had jurisdiction to dispense 
with agreement on this ground, whether mother with- 
holding agreement unreasonably (Re L (A Minor) 
(Adoption: Parental Agreement, N.C.) 

-, by grandfather and his wife, mother agrees to adoption, 
father not known, social worker recommends 
custodianship rather than adoption, principles upon 
which court should direct that adoption application 
was to be treated as an application for custodianship 
(Re S (A Minor) (Adoption or Custodianship), N.C.) 

Child, placed with foster parents soon after birth, foster 
parents applying for adoption when child aged five, 
mother opposing adoption, whether mother’s agreement 
to adoption unreasonably withheld (Re J (A Minor) 
(Adoption Application, N.C.) 62 

Confidential report to court, applicants’ entitlement to see 
any part of report referring to them subject to directions 
of court, report recommending custodianship, desirability 
of directions being given in good time before hearing 


(Re S (A Minor) (Adoption or Custodianship), N.C.) 239 
Custodianship, application by foster parents for adoption 
order, application joined with wardship proceedings, 
adoption application dismissed as parent’s agreement 
not dispensed with, foster parents qualified to apply 
for custodianship order, whether custodianship or 
continuation of wardship most appropriate course 
(Re J (A Minor) (Adoption Application), N.C.) 
Mother agreeing to adoption before birth of child, 
maintaining agreement after birth, child placed with 
proposed adopters, mother changing mind and with- 
drawing agreement, adopters apply to dispense with 
mother’s agreement, considerable delay in case 
coming on for hearing, effect of delay on approach to 
dispensing with agreement to adoption (Re R (A Minor) 
(Adoption), N.C.) 142 
Parental agreement, baby removed from parents after 
suffering serious non-accidental injuries, care and 
control to local authority in wardship, Judge finding 
no possibility of rehabilitation of child with parents 
and terminating access, foster parents applying for 
adoption, parents refuse to agree to adoption, whether 
agreement unreasonably withheld (Re A (A Minor) 
(Adoption: Parental Agreement) 191 
-, parents oppose adoption but agree to custodianship, 
whether this rendered parents’ refusal to agree to 
adoption not unreasonable (Re A (A Minor) (Adoption: 
Parental Agreement) 191 
See also under "Children and Young Persons"; 
"Family Law"; "Guardianship of Minors" 
Surrogacy, applicants pay mother to bear applicant’s 
child, application for adoption order, mother agrees 
to adoption, arrangements found not to be motivated 
by financial considerations, whether payments made 
were prescribed payments under s. 50(1) of the 
Adoption Act 1958, whether court had discretion 
to authorize payments retroactively under s. 50(3) 
of the 1958 Act (Adoption Application No. A.A. 212/86 
(Surrogacy)) 334 
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AFFILIATION 

Blood test direction, failure to comply with, important 
decision in McV. v. B. 

Evidence, need for "formal" evidence, need for complainant 
to go into witness box 

Evidence, proof of paternity, affiliation proceedings, 
presumption of legitimacy, standard of proof 
required to rebut presumption (W v. K (Proof of 
Patemity), N.C.) 

Procedure, service of summons on serving soldier, 
affiliation proceedings, summons served on 
respondent’s commanding officer, whether service 
effective (Smith v. Chuter, N.C.) 

Serving a serviceman with a summons, approved 
methods considered in Smith v. Chuter 

Agenda for action: a note for the Home 
Secretary 371, 503, 540 571, 711, 836, 853, 864 


830 
845 


859 


455, 635 


AIDS, claim that "young aids carriers held in detention" 
rejected, latest figures 
Alcohol misuse, Ministerial group on, first meeting 


218, 223 
844 


ANIMALS AND BIRDS 
Animals, Protection of Animals (Penalties) Bill, Third 
Reading (Commons) 
Possession of wild birds, whether offence of strict 
liability, Wildlife and Countryside Act 1981, s. 1(2) 
(Kirkland v. Robinson, N.C.) 


B 
Bankruptcy, Practice Note (Bankruptcy) No. 2/87 


BAR 
Bar Conference, Lord Chief Justice addresses on choices 
and criminal justice 
Barchester revisited 


BETTING, GAMING AND LOTTERIES 

Betting, Gaming and Lotteries Act 1963 (Variation of 
Fees) Order 1987 (S.I. No. 95/1987) (Home Office 
Circular) 

Bookmakers’ permits, renewal, whether objection to 
renewal overruled where the objection was received 
between the date specified for application for the 
renewal of a permit and the seven-day period preceding 
the meeting of the licensing authority 

Gaming Act 1968, s. 6, gaming on liquor licensed premises, 
memorandum of advice by Gaming Board for 
Great Britain 

Birmingham’s gin riot, 1750 


BOOK REVIEWS 

Anthony and Berryman’s Magistrates’ Court Guide 1987 

Barker and Sturgess’s Decision Making in Magistrates’ 
Courts 

Bresler’s Beastly Law 

Blackford and Price’s The County Court Practice 
Handbook 

Chatterton’s Chairmanship in the Magistrates’ Court 

Coulson’s Questions and Answers on Club Law 

Emery and Smythe’s Judicial Review 

Harding’s Probation and the Community 

Harris’s The Criminal Jurisdiction of Magistrates 

Harrison’s Police Misconduct: Legal Remedies 


Book Reviews - continued 


Hogan’s The Legal Profession in Ireland 1789-1922 

Howard and Shepherd’s Conciliation, Children and 
Divorce 

Keeton and Sheridan’s Equity 

Lowe and White’s Wards of Court 

Maguire and Corbett’s The Effects of Crime and the 
Work of the Victims Support Scheme 

Mansfield and Peay’s The Director of Public 
Prosecutions, Principles and Practice for the Crown 
Prosecutor 

Marston’s Public Order: A Guide to the 1986 Public 
Order Act 

Mawer’s Tales from a Palm Court 

May’s Criminal Evidence 

Morrish and McLean’s The Crown Court Index 

Oliver’s Police, Government and Accountability 

Paterson’s Licensing Acts 1987 _ 

Pearce’s Custodianship: The Law and Practice 

Pearce’s Wardship: The Law and Practice 

Power and Selwood’s Criminal Law and Psychiatry 

Sachs’s Child Abduction 

Sentencing Reform - Guidance or Guidelines? 
(Editors: Ken Pease and Martin Wasik) 

Shatter’s Family Law in the Republic of Ireland 

Smith’s Criminal Law. Essays in Honour of 
J.C. Smith 

Smith and Monkcom’s Law of Betting Gaming 
and Lotteries 

Stern’s Bricks of Shame 

Swinfen’s Imperial Appeal. The Debate on the Appeal 
to the Privy Council, 1833-1986 

Thomas’s The Police and Social Workers 

Turnbull-Walker’s Police and Criminal Evidence Act 

1984: A Guide for Duty Solicitors 
Wachter’s No More Secrets for Me 
Walker’s Crime and Criminology 
Bungled executions 


Cc 


Campbell, Sybil, a truly remarkable woman 
Carey Street, view from 
Chairs 


CHILDREN AND YOUNG PERSONS 

Access, child in care, parental rights resolution passed 
in 1977 under s. 2 of the Children Act 1948 
repealed and re-enacted in s. 3 of the Child Care 
Act 1980, no saving provision in 1980 Act, local 
authority terminating access in 1985, mother applying 
to court for access under Part 1A of the 1980 Act, 
Part 1A purporting to enumerate exhaustively all 
the enactments to which it applied, reference to 1948 
Act omitted, whether court nevertheless had jurisdiction 
to hear mother’s application for access order 
(R. v. Corby Juvenile Court, ex parte M, N.C.) 

-, to children in care, a review of case law 

-, -, jurisdiction examined 

-, -, Of county council and with foster parents, 
whether foster parents’ evidence can be heard 
separately from applicants 

-, where there is no power to grant putative father 
access 

Age and the law, present position and proposals for 
reform in South Africa 
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Children and Young Persons - continued 


Adulthood, legal steps to listed and examined 

Care, cases, guide for lawyers from a joint 
liaison committee representing county 
secretaries, district secretaries, and the local 
government group of the Law Society 

-, children in care of local authority under order of 
juvenile court, mother allowed access, local authority 
deciding that rehabilitation of children to mother 
impossible, local authority giving notice terminating 
access, mother applying to juvenile court for access, 
local authority commencing freeing for adoption 
proceedings in county court, whether juvenile 
court should adjourn mother’s application for 
access until after the hearing of the freeing 
for adoption hearing. (C v. Berkshire County 
Council, N.C.) 

-, Child Care Reform Bill, BASW ask for 

-, interim care orders, evidence 

-, interim order applications, preliminary reviews, 
and liaison in the juvenile courts, one local 
scheme outlined 

-, law, major overhaul of, Social Services 
Secretary announces 

-, local authority, application by putative father for 
interim access, position where the authority had 
assumed the parental rights and duties in respect of 
the children pursuant to s. 3 Child Care Act 1980, 
and where the authority had opposed the application 

-,-, -, when child in care, whether local authority 
should be a party to application 

-, order, supervision ineffective, subsequent committal 
to care of local authority, whether proper procedure 

-, proceedings, application by local authority 
under s. 1(2)(bb) of the Children and Young Persons 
Act 1969, issues involve question whether person is or 
may become member of same household as children, 
magistrates deal with that question as preliminary issue, 
whether proper procedure (Croydon London Borough 
v. N, N.C.) 

-,-, application for interim care order, 
application opposed by parent, need for local 
authority to call evidence, entitlement of parent 
to cross-examine witnesses and to call evidence 
(R. v. Croydon Juvenile Court, ex parte N, N.C.) 

-, -, child living with mother in grandparents’ home 
for over a year, mother and child leave grandparents’ 
home, within six months care proceedings commenced 
following non-accidental injury to child, 
grandparents not served with notice of care 
proceedings, grandparents commence wardship 
proceedings, Judge orders continuance of wardship 
on basis of irregularity in the care proceedings 
in failure to give notice to grandparents, whether 
wardship proper course, whether grandparents entitled 
to notice of care proceedings, availability of 


judicial review (Re S (A Minor) (Care: Wardship), N.C.) 396 


-, -, Child’s proper development and health avoidably 
impaired, child born suffering from drug withdrawal 
symptoms caused by mother’s drug abuse during 
pregnancy, child taken into care at birth, parents 
never having care of child, care order to be based 
on finding that development and health is impaired, 
continuing situation, extent to which court 
should have regard to past and to hypothetical 
future (Re D (A Minor), N.C.) 


Children and Young Persons - continued 


-, -, guardian ad litem, and pre-hearing disclosure, 
result of the decision in R. v. West Malling Juvenile 
Court, ex parte K 

-, -, -, report, when the report should be made avaiiable, 
to whom, and at what point in the proceedings it 
ought to be introduced 

-, -, interim care order, need for evidence where 
interim care disputed 

-, -, magistrates receive and read reports of social 
workers and guardian ad litem at commencement 
of hearing, procedure not improper (Croydon London 
Borough v. N, N.C.) 

-, -, order that parents not to represent child, no 
guardian ad litem appointed, decisions taken by 
justices’ clerk in absence of parents, judicial act, 
decisions to be made in best interests of child, 
desirability of decisions being taken at hearing at 
which parties present and all relevant matters 
considered (R. v. Plymouth Juvenile Court, ex 
parte F, N.C.) 

-, -, power to remand into local authority care, young 
person who attains the age of 17 during criminal 
proceedings 

-, -, procedure and evidence, application by local 
authority that a parent rights resolution should 
not lapse, report of guardian ad litem, parent proposes 
to call independent sccial worker as expert witness, 
whether court could give leave for guardian ad litem’s 
report to be disclosed to expert witness. (R. v. 
Sunderland Juvenile Court, ex parte G N.C.) 

Cautions, increase in use of, whether failure to 
respond to previous cautions should be taken 
into account 

Child, abuse, admissibility of video recordings in 
child abuse cases (Parliamentary question) 

-, -, evidence in the criminal trial, keeping 
a balance between protecting the child and 
safeguarding defendants’ rights 

-, -, video technology, new moves on 

-,-,-, "The Use of Video Technology at Trials of 
Alleged Child Abusers", Home Office consultative 
booklet 

-, application for adoption, parent desiring access, 
seeking custodianship instead of adoption, court’s 
power to direct that adoption application be treated 
as custodianship application, should only be exercised 
where custodianship shown to be preferable (Re R 
(A Minor) (Adoption or Custodianship), N.C.) 

-, care order, decision by local authority not to return 
child to parent, duty of local authority to act fairly, 
availability of remedy of judicial review (R. v. 
Hertfordshire County Council, ex parte B; R. v. 
Bedfordshire County Council, ex parte C, N.C.) 

-, committed to care of local authority, in wardship 
proceedings, Judge subsequently terminating mother’s 
access and giving leave for child to be placed for 
adoption, decision reversed on appeal, Court of Appeal 
directing that rehabilitation be attempted, local 
authority deliberately flouting order of court and 
depriving mother of opportunity of rehabilitation, 
mother induced to take no action, local authority 
apply two years later to terminate access and for 
leave to place child for adoption, decision to be 
reached having yegard to the welfare of the child 
(Re D (Child in Care: Adoption), N.C.) 
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Children and Young Persons - continued Children and Young Persons - continued 


-, -, Serious sexual abuse of two young girls in the 
home, two step-brothers involved in sexual mis- 
behaviour, girls taken into care, boys allowed home 
under supervision, mother gives birth to fifth child, 
local authority propose to place child with long-term 
foster parents with a view to adoption, extreme 
remedy justified as only way to ensure welfare of 
child (Re P (A Minor) (Committal to Care), N.C. 
-, custody of girl aged 10, mother suffering from 
personality disorder, father mainly responsible 
for day to day care of child, father suspected of 
sexual abuse of child, father found not to have 
abused child, child emotionally disturbed when in 
sole care of mother, custody awarded to father 
(Re E (A Minor) (Child Abuse: Evidence); E. v. E. 
(Custody of Child), N.C.) 
-, detained by police under s. 28(2) Children and 
Young Persons Act 1969, whether police entitled 
to be heard on application for release under s. 28(5) 
of that Act (R. v. Bristol Justices, ex parte 
Broome, N.C.) 
-, mother aged 15 when child born, child placed in 
care of local authority with view to adoption, 
paternal grandmother applying in wardship for 
care and control, mother changes mind about 
adoption and supports grandmother’s application, 
whether interests of child would be met by giving 
care and control to grandmother (Re A (Child 
in Care: Wardship), N.C.) 
-, mother suffering from schizophrenia and tending to 
form unsuitable relationships, father with history 
of drug abuse, application for care and control 
in wardship proceedings, Judge exercising difficult 
balancing exercise, giving care and control to 
father, whether appellate court would interfere 
(Re C (A Minor) (Care and Control, N.C.) 79 
-, in care of local authority, taken into care from custody 
of father, mother having no contact with child 
for over three years, local authority seeking con- 
tribution from mother, mother refusing to supply 
information as to financial circumstances, local 
authority serving contribution notice, mother applying 
for certiorari to quash contribution notice, whether 
order of certiorari would be made (R. v. Essex 
County Council, ex parte Washington, N.C.) 
-, parents divorced, mother having custody of child, 
mother wishing to go and live in New Zealand with 
new husband, applying for leave to take child out of 
the jurisdiction, Judge adjourning hearing for 18 months, 
undesirability of long adjournment, matter requiring 
immediate decision, factors to be taken into account 
when parent wishes to take child permanently out of the 
jurisdiction (Belton v. Belton, N.C.) 542 
-, sexual abuse, Cleveland, statutory inquiry 462 
-, -, evidence, suspected sexual abuse of child, 
abuse denied, father seeking access to children 
after divorce, mother alleging sexual abuse of 
daughter, professional interview of child, use of 
leading and hypothetical questions and suggestive use 
of anatomically explicit dolls, interview conducted in 
presence of mother, evidential value of interview and 
of inferences drawn by interviewing doctor and social 
worker (C v. C (Child Abuse: Evidence), N.C.) 734, 860 
-, -, evidence, suspected sexual abuse of child, abuse denied, 
professional interview of young child, interviewing 


technique involving leading and suggestive and 
hypothetical questions, coaxing and pressure used 

to encourage child to respond, evidential value of 
such interview in court proceedings (Re W (A Minor) 
(Child Abuse: Evidence), N.C.; Re G (Minors) 
(Child Abuse: Evidence), N.C. 

-, -, evidence, suspected sexual abuse of child, abuse 
denied, professional interview of young child, 
interviewing technique involving leading and suggestive 
and hypothetical questions, considerable pressure used 
to persuade reluctant child to talk, evidential value 
of interview in court proceedings (Re N (Minors) 

(Child Abuse: Evidence), N.C.) 

-, -, evidence, suspected sexual abuse of child, abuse 
denied, professional interview of child, 
interviewing technique involving hypothetical questions 
and based on preconception that sexual abuse had 
taken place, evidential value of such an interview 
in court proceedings (Re E (A Minor) (Child Abuse: 
Evidence); E. v. E (Custody of Child), N.C.) 590 

-, -, evidence, suspected sexual abuse of child, abuse 
denied, professional interview of retarded child, 
responses of child mostly inarticulate, interviewing 
technique involving hypothetical questions and 
cross-examination and use of anatomically correct 
dolls, division of medical opinion as to interviewing 
technique, function of court to find facts on 
totality of evidence including evidence of the 
interview, desirability of video-taped recording, 
evidential value of interview in court proceedings 
(Re H (A Minor) (Child Abuse: Evidence), N.C.) 

-, -, evidence, suspected sexual abuse of child, 
interviewing technique, persistent 
questioning, leading questions and questions 
suggestive to child of answers to give, value as 
therapy where abuse admitted or proved, difficulties 
of use of such interview as evidence when abuse denied, 
desirability of video-recording, need for interviewer 
to be alert to innocent as well as sinister inter- 
pretations (Re M (A Minor) (Child Abuse: Evidence) 
N.C.) 

-, victims research project announced by Home Office 
Minister of State 

Child Care and Family Services, the White Paper 
reviewed 

Children’s Evidence: the Need for Corroboration, 

Home Office Research and Planning Unit Paper 

Children, evidence by video, clarifying the various 
issues involved 

-, financial provision, determining amount to be paid 
by father, fact that father did not have access 
to children not relevant to question of amount 
of financial provision order for children (Foot 
v. Foot) 

-, inquiry and report by a welfare officer (Registrar’s 
Direction) 

-, interim orders as to custody or care and control, 
need to avoid delay, need for adequate information 
before making interim order (Re W and L (Minors), 
N.C.) 

-, periodical payments, order for payment to children, 
application by parent having custody for order to 
be made that he make periodical payments to the 
children, sole object of application to avoid tax 
liability, whether court had jurisdiction to make 


686, 702 
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Children and Young Persons - continued 


order, whether there was an issue before the court, 
whether it was right to make an order for the sole 
purpose of obtaining tax advantages (Sherdley v. 
Sherdley, N.C.) 

-, surrogacy, father pays mother to bear his child, 
pregnancy brought about by artificial insemination, 
mother gives birth to twins, after birth mother 
refuses to hand over children to father, children 
made wards of court, decision as to their future to 


be made on basis that their welfare was the paramount 


consideration, in circumstances children’s welfare 
best served by leaving them with the mother (Re P 
(Minors) (Surrogacy), N.C.) 

Community service, suggestions for improvement 


107, 108, 126, 252 


Community service order, offender attains age 
of 17 and obtains full-time employment, unable 
to complete order, which court should deal with 
revocation? 

Criminal damage, committal for trial for, series 
of charges, decided in R. v. Braden 

Criminal responsibility of infants, presumption in 
law, historically and the present 

Custodianship, application for adoption, court’s power 
to direct that application be treated as application 
for custodianship, power to be exercised only where 
court satisfied that child’s welfare would not be 
better safeguarded by adoption rather than 
custodianship (Re S (A Minor) (Adoption or 
Custodianship), N.C.) 

-, -, power of court to direct that adoption application 
be treated as application for custodianship, 
onus on objector to adoption to satisfy court 
that custodianship would better safeguard and 
promote welfare of child, welfare of child to 
be regarded as first and paramount consideration 
(Re A (A Minor) (Adoption: Parental Agreement) 

Custodial sentences for young offenders, abolition 
of, points from "Manifesto for Management" 
from Tutt and Giller 

-,-,-, another point of view 

-, -, "New Approaches to Juvenile Crime", a 
co-ordinating group supported by eight 
organizations dealing with young offenders, call for 

-, -, the search for alternatives 

-, Criminal Justice Bill, several provisions aimed 
at reinforcing the restrictions 

-, guidance from the Court of Appeal 

-, persuading magistrates to make less use of 
custody (Parliamentary question) 

Custody, of child, child’s views, parents separate, 
girl of 12 remains with mother for two months after 
separation and then goes to live with father, child 


opposed to living with mother, Judge granting custody 
to mother, whether child’s views should be taken into 


account, whether in child’s best interests to stay 
with father (M v. M (Minor: Custody Appeal), 
N.C.) 
Detention centres, statistics (Parliamentary question) 
14-year olds, inclusion in a custodial measure in 
the Criminal Justice Bill, views of ACOP 
Hunt, John, Awards, for voluntary help in provision 
of diversionary activities of young offenders 
Juvenile courts, determining certain offences as grave 
crimes, present position and difficulties inherent 


64, 861 


78, 200 
215, 347 


Children and Young Persons - continued 


in the legislation examined 
-, non-attendance at school, dealing with imposes 
responsibility, without authority 
Juvenile crime, co-operation in tackling, 
Coventry 
-, falling world-wide claim the Prison Reform 
Trust 
Juvenile offenders, between 10 and 14, presumption 
of doli incapax, burden on the prosecution to 
rebut presumption 
-, charged with "a grave offence" as contemplated 
by s. 53(2) Children and Young Persons Act 1933, 
334 basis on which decision should be made to commit 
to Crown Court for trial 
-, committal for trial, position where justices 
determine to commit a juvenile for trial in the 
Crown Court, but the juvenile later becomes 
detached 
-, -, -, not essential that committals occur on same 
occasion 
7153 -, -, Serious offences, law and practice examined 
-, detention of juveniles, increase in number of orders 
263 under s. 53, NACRO seminar 
-, disposal (Parliamentary question) 
-, joint charge with adult, position where adult to 
be tried at Crown Court 
-, offence of the kind mentioned in s. 53(2) of the 
Children and Young Persons Act 1933, procedure 
-, sentenced to custody, made subject to compensation 
orders on release, whether oppressive; 
custodial sentence, failure to state reasons in 
court, or different from register, procedure 
-, sentencing, detention under s. 53(2) of the 
Children and Young Persons Act 1933, circumstances 
in which a sentence of detention under that provision 
is justified (R. v. Fairhurst and Others, N.C.) 
191 Law Commission, review of child law 
Long term secure units for children, results 
from 
Parental rights, the position on compulsory 
sterilization 
Place of safety, detention in a place of safety, 
applying for release 
728 School reports, distribution in the juvenile court, 
234 who is entitled to receive? 
See also under "Adoption". "Affiliation"; "Criminal 
626 Law"; "Family Law"; "Magistrates"; "Prisons and 
30 Detention Centres" 
"Short sharp shock" regimes for young offenders, 
220 NACRO criticize Government decision to retain 
Supervision and care orders, for and against the 
concurrent order 
Training schools in Northern Ireland, insight 
into the role of 
Unruly certificates and written reports, 
the uneasy ground 
-, -, a clerk’s riposte 


439, 446 -, -, -, a riposte parried 


60 Video interviews, pre-recorded, Howard League 
seminar 
851 Wardship jurisdiction in the future 
Young adult offenders, and s. 33, Criminal Justice 
354 Act 1982, whether half remission for all sentenced 
to youth custody the answer 
Youth custody and detention centre sentences, 
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Children and Young Persons - continued 


restrictions on imposing, some recent cases 
Civil Jurisdiction and Judgments Act 1982 


CONSUMER PROTECTION 

Consumer Protection Act 1987, commencement dates 
made under 

See also under "Food and Drugs"; "Trade 
Descriptions Acts". 

Supply of pencils, contrary to Pencil and 
Graphic Instruments (Safety) Regulations 
1974, reliance upon statutory defence, all 
reasonable precautions and all due diligence, 
general condition in order form to effect all 
goods should comply with relevant regulations, 
whether this satisfied statutory defence 
requirements, s. 3(2B) Consumer Protection Act 
1961 (Riley v. Webb and Others, N.C.) 


CORONERS 

Law, death in prison, s. 3(1) and s. 4, Coroners Act 
1887, request for medical records, Coroners Rules 
1984, r. 37(2), use of documents in evidence, r. 42 
and the "lack of care" verdict, historical review, 
ss. 26, 27, Coroners (Amendment) Act 1926, Criminal 
Law Act 1977, s. 56(1), Coroners Rules 1984, r. 36 
(R. v. The Southwark Coroner, ex parte Keith 
William Hicks, N.C.) 

-, limit on power to order post-mortem examinations, 
ss. 3(1), 21(1) Coroners Act 1887, ss. 13(1), 
21(1), 21(3), 22, Coroners (Amendment) Act 1926, 
burial orders, Coroners Rules 1984, rr. 5, 14 
(R. v. Coroner of Greater Manchester North 
District, ex parte Sarah Sime Worch and Walter 
Brunner, N.C.) 

-, pathologist’s opinion revised after inquest, 
s. 6 of Coroners Act 1887, s. 19 Coroners 
(Amendment) Act 1926, whether desirable in the 
interest of justice that the original inquest be 
quashed, ss. 23 & 29 Births and Deaths Registration 
Act 1953, r. 43, Coroners’ Rules 1953 (Her Majesty’s 
Attomey General v. John Dudley Hart, N.C.; R. v. 
H.M. Coroner for South Glamorgan, ex parte B.P. 
Chemicals Limited, N.C.) 

-, Suicide verdict, application only by way of 
judicial review, delay, R.S.C.O. 53, r. 4(1), 
s. 31(6) & (7) Supreme Court Act 1981, advantage 
of Attorney General’s fiat, legal aid for the 
statutory application, relator proceedings (R. v. 
H.M. Coroner for North Northumberland, ex parte 


David James Lovelle Armstrong and Maureen Armstrong, 


N.C.) 
-, verdict of unlawful killing, standard of proof, 
Coroners Rules 1984, rr. 22(1), 40, 42, ss. 4 & 6 


of Coroners Act 1887, s. 13(1) Coroners (Amendment) 


Act 1926, s. 56 Criminal Law Act 1977 (R. v. H.M. 
Coroner’s Court, Hammersmith, ex parte Gray and 
Others; R. v. West London Coroner’s Court, ex parte 
Duncan and Others, N.C.) 

Court Funds Rules 1987, in operation 


COURTS 
Birmingham 
Bradford 
Bristol 
Computerized court listing system - phase II 


750, 808 


839, 872 
655 R. v. Garwood 
350, 498 
444 prostitutes constitutes a brothel when only 


Courts - continued 


Coventry 

Eccles 

Guildford Crown Court, HRH The Duke of Kent 
officially opens 

Knowsley 

Liverpool 

Oxford court centre is now a first-tier centre 

Peterborough, opening of the combined court centre 

Sheffield 

South Eastern Circuit, case backlog in 

Wolverhampton 


CRIME AND PUNISHMENT 

Crime prevention, in the U.S.A., Dr. Lynn Curtis, 
President of the Eisenhower Foundation, 
addressing NACRO’s annual general meeting 

-, inner cities and, Home Secretary speaks on 

-, measures for, suggestions from various 
sources 

-, new working groups on 

-, roadshows, Home Secretary launches 

Crime, in three lifetimes 

-, what influences offenders to give up crime?, 
a snapshot of opinion 

Howard League, annual report 

Moral problems of 

See also under "Criminal Law"; "Magistrates"; 
"Prisons" 

What the public wants: surveys of the general public, 
including victims 


CRIMINAL LAW 

Aiding and abetting, passive assistance, whether 
knowledge only of principal’s action sufficient 
(R. v. Bland, N.C.) 

Appeal, admission of fresh evidence, how appellant 
court should deal with fresh evidence 
(M v. M (Minor: Custody Appeal), N.C.) 

-, against sentence on summary conviction, powers 
of Crown Court limited to those of justices, 


whether court may adjourn sentence until defendant 


attains 21 years in order to attract wider 
sentencing powers (Arthur v. Stringer, N.C.) 
-, process, a case for change on roles within 


Attempt, new pitfalls in attempted crimes, examined in 


Gullefer, Boyle and Howe 


Attempting the impossible and converting a completed 


non-criminal action into a criminal attempt 


Attempting to obtain property by deception, causation, 
750 proper test to apply for completed offence 


(R. v. King and Stockwell, N.C.) 
Bail, hostels, more to be opened 
Bail Act 1976, legislation to amend the Bail Act 
1976 to provide that bail should not be 
granted to any person charged with murder 
(Parliamentary question) 


222 Bind over, future of the power to, Law Commission’s 
408 Working Paper "Binding Over: The Issues" 


-, Law Commission review of powers 
Binding over, too wide a power? 
Blackmail "menaces", meaning of, reviewed in 


Brothel, whether use of premises by team of 


91 


862, 840 


662 
389 
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Criminal Law - continued 


one prostitute present on any one day (Stevens 
and Stevens v. Christy, N.C.) 
Burglary, trial on indictment, whether on count under 
Theft Act 1968, s. 9(1)(b) jury may convict 
of offence under s. 9(1)(a), Criminal Law Act 1967, 
s. 6 (R. v. Whiting, N.C.) 
Cheque card misuse abroad, decision in R. v. Bevan 
examined 
Community service order, should be a demanding 
penalty involving strict time-keeping and hard 
work for the benefit of the community, Home 
Secretary's view 
Compensation, further guidelines for awarding 
Confessions, trials within trials, not allowed to ascertain 
admissibility of confession or similar evidence 
Conspiracy, cheating and, whether the law concerning 
should now be all statute law 
Contempt of Court Act, a problem with proceeding 
under s. 11, prohibition on publication of name 
and address of defendant, need to use with extreme 
circumspection 
Conviction, unsafe and unsatisfactory, applying the 
"lurking doubt" principle BS 
Costs, defence, present position reviewed and 
uncertainties clarified 561 
-, recent changes in the law affecting 14 
Costs in Criminal Cases (General) Regulations 1986 - 
Rates of Allowances (LCD Circulars 
JC(87) 2 and 4) 
Court of Appeal, power to increase sentences 


406, 606 


referred to it by the Attorney-General for 
being unduiy lenient 

-, powers to order retrials 
(Parliamentary question) 220 


177, 680 


Crime statistics (Parliamentary question) 

Criminal damage, damaging property being reckless 
whether life would be thereby endangered, whether 
danger to life must result from damage or from act 
which caused damage, Criminal Damage Act 1971, 
s. 1(2)(b) (R. v. Steer, N.C.) 574 

Criminal injuries, a short comparative survey 489 

Criminal Injuries Compensation Board, 22nd report 99 

Criminal Justice Act 1987 (Home Office Circular 
No. 53/87) 556 

Criminal Justice Bill, amendments and new clauses, abolition 
of power of court to commit juvenile to remand instead 
of local authority care 828 

-, -, causing death by reckless driving, increased 
minimum disqualification period 828 

-, -, criminal damage, etc. as summary offences 

-, -, custodial sentences for young offenders 732 

-, -, enforcement of compensation orders 238 

-, -, extension of constable’s power to stop and 
search 

-, -, increase of maximum term of imprisonment on 
summary conviction of offences under Prevention 
of Crime Act 1953 and maximum fine for offences 

-, -, judicial review or orders under ss. 4 and 11 of the 
Contempt of Court Act 1981 relating to trials on 
indictment 

-, -, offence of having article with blade or point in 
public place 

-, -, offensive weapons 

-, -, questions as to sentencing 

-, -, power of justice of the peace to authorize 


108, 857 


Criminal Law - continued 


entry and search of premises for offensive weapons 
-, -, remands in custody for more than eight days 
-, -, review of postponement of warrant of 

commitment 
-, -, restrictions on the imposition of custodial 

sentences on offenders under 21 
-, -, Single court power to sentence young 

offenders to "detention in a young offender 

institution" 
-, -, cl. 5 (arrest for purposes of committal) 700 
-, -, cl. 6 (proceedings for committal) 700 
-, cl. 29 (reference of sentencing questions to the 

Court of Appeal) 139, 178 
-, evidence reforms proposed 131 
-, maximum period courts may remand defendants in 

custody at any one time and a proposed change to 

the Act, experiment on 
-, re-introduction 
-, second reading (Lords) 
-, selection from the proposals 
Criminal Justice Act 1987, first provision in 

force 
-, reviewed 
Criminal justice system in the electronic age, 

looking forward to "Justice 2000" 
-, is there now a little local difficulty or national 

crisis? suggestions for solving the problems 
Criminal Statistics, 1986, taking stock of the 

state of the criminal justice system 
Crown Court, discharge of probation orders, 

powers of the Court 32 
-, higher risk of custody in, reasons for disparity 

in sentencing in the magistrates’ court and the 

Crown Court, research 
-, "Management Scrutiny of Listing in the Crown Court", 

Lord Chancellor’s Department memorandum 83 
Crown Prosecution Service, Director of Public 

Prosecutions and Chief Executive post created 428 
-, dissatisfaction with, results of a survey 337, 447 
-, endeavour to assist the probation service wherever 

possible (Parliamentary question) 748 
-, first annual report, April 1986 to March 1987 665 
-, fundamental issues are having to be addressed 361 
-, increase in establishment 305 
-, leadership and management structure for 430 
-, not involved in proceedings for breaches of 

probation, supervision or community service orders 

(Parliamentary question) 748 
-, policy in respect of an application for costs 

against convicted defendants (Parliamentary question) 748 
-, policy in respect of prosecution of petty offences 

(Parliamentary question) 748 
-, regional directors for 463 
Deferment of sentence, saving a man from custody, 

statutory and judicial conditions 40, 155 
Developments in criminal law 195 
Domestic violence, taking a tougher line 34 
Drunkenness, habitual drunkenness offenders, effect 

of the increased use of the police caution 56 
Duress, aiding and abetting, cannibalism and morality, 

significance of decision in R. v. Howe 373 
-, defence of, no availability where burglar voluntarily 

joined gang 385 
-, (see also ‘Murder’ (below)) 
Fines, when a person dies, do his fines die with him? 167 


69, 124 
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Criminal Law - continued 


Fingerprinting, genetic fingerprinting, application to 

criminal cases (Parliamentary question) 220 
Forgery, by "honestly" forging a signature, need to 

establish that no prejudice incurred 634 
-, meaning of the words "... to his own or any other 

person’s prejudice", considered in R. v. Utting 434 
Hypnotically refreshed testimony, admissibility of, 

Home Office proposals 404, 426, 452 
Imprisonment in the 1980s, are European "alternatives 

to prison" better than ours? 154 
Indictment, Judge’s discretion to sever counts, on 

conspiracy count whether necessary for jury to be 

unanimously agreed as to identify of individual 

conspirators (R. v. Phillips, N.C.) 286 
Interdependence, some real problems with 562, 668 
Judicial right of reply to decision impugned, a historical 

lesson from experience of Chief Justice Cockburn 307 
"Judicial Statistics 1986" - record number of criminal 

cases committed for trial in the Crown Court 551 
Knives, use of, for offensive purposes, penalties 

(Parliamentary question) 462 
Legal aid eligibility limits, increases 229, 246 
Lord Chief Justice speaks on choices and criminal justice, 

betweeen upholding vague beliefs in the merits of 

traditional methods, and the need for an effective 

response to crime in a rapidly moving world 657 
"McKenzie Friend", concept of, and "his innumerable 

friends" to-day, examined 
Mentally disturbed offenders, working group on 

(Parliamentary question) 838 
Murder, duress as defence to murder, availability 

to member of violent gang (R. v. Sharp, N.C.) 825 
-, -, whether defence available to principal in 

first degree, whether test of duress involves 

"objective" element, whether culpability of secondary 

party can be higher than that of principal party (R. 

v. Howe and Bannister; R. v. Burke and Clarkson, N.C.) 19S, 

206, 284, 373 

-, where the issue is intention by reference to foresight 

of probable consequences, have Moloney and Hancock 

failed to clarify guidance for jury? 727 
Naked exposure, "openly, lewdly and obscenely exposing 

his person with intent to insult any female", 

interpretation of "person" 279 
Obtaining by deception, a "commonsense approach" to 

causation, result of decision in R. v. Stockwell 197 
Offensive weapons, Prevention of Crime Act 1953, 

time for reform to make it more effective? 691 
Police and Criminal Evidence Act 1984, duty of a trial 

Judge to consider submissions when a point is taken 

concerning an identification parade 215 
-, power to detain without charge persons suspected of 

an offence (Parliamentary question) 478 
-, power to exclude unfair evidence under s. 78 of the 

Police and Criminal Evidence Act 1984, whether applies 

to confessions dealt with under s. 76 (R. v. Mason, 

N.C.) 387, 542 
-, warrants of further detention, "information" and 

"application" 
-, workings of, Home Office trawl of organizations, 

research on 641 
Police and Criminal Evidence Act 1984: Section 81: 

The Crown Court (Advance Notice of Expert 

Evidence) Rules 1987 414 
Possession, forgetting that one has something illegal 


177, 316 


353, 407 


Criminal Law - continued 


or thinking that it was something different 
no legal excuse 

Premenstrual syndrome, against using in criminal 
court cases 

Prevention of Terrorism Act, Lord Colville to 
conduct review of 

-, operation of 

Prosecution of Offences Act 1985, Director of 
Public Prosecutions discontinuing prosecution, 
effect on legal aid contributions 

Public Order Act 1986, exclusion orders, football 
related offences 528 

-, Part I reviewed 198, 316 

-, 8s. 9, 40, 41 and sch. 3, drafting of, 
curious feature 

-, ss. 14 and 39 

Rape, sentencing in rape cases (Parliamentary 
question) 158 

Right to silence, arguments for need to retain, 
whether we can learn from the U.S.A. 818 

-, Law Society ask the Home Secretary not to review, 
without a full public debate 

-. Lord Chief Justices addresses the Bar 
Conference 657 

See also under "Children and Young Persons"; 

"Consumer Protection"; "Courts"; "Dangerous Drugs"; 
"Dogs"; "Firearms"; "Food and Drugs"; "Immigration"; 
"Justices’ Clerks"; "Magistrates"; "Police"; 
"Prisons and Detention Centres"; "Probation"; 
"Race Relations"; "Road Traffic Acts"; "Shops"; 
"Theft"; "Trade Descriptions Acts"; 

"Weights and Measures" 

Self-defence, in relation to unlawful homicide, effect 
of (a) intoxication (b) "honest" or "reasonable" 
belief in danger to appellant, rulings in 
R. v. O’Grady and Beckford v. The Queen 

Sentencing, average and actual sentences for rape, 
attempted rape, manslaughter, occasioning 
grievous bodily harm and murder in recent years 
(Parliamentary question) 

-, how long do offenders actually serve? question of 
the relationship between the judiciary and the 
executive 

-, lenient sentences, proposals to review, would this 
be a slippery slope, towards the duty upon the 
courts to react to and occasionally lead public 
opinion being subrogated to the view of the 
prosecutor? 

-, Lord Chancellor’s personal views on different 
offences since 1979 (Parliamentary question) 828 

-, minimum sentences for crimes (Parliamentary 
question) 172 

-, new trends in, life experience and community 
involvement 295 

-, policy of alternative sentences, can it be 
a licence to offend? 759 

-, prosecutor’s role in, Lord Lane addresses 
the Bar Conference 657 

-, reference of questions, including lenient sentences, 
to the Court of Appeal, role of the prosecutor examined177, 

680 

-, the dying, how to approach the problem 170 

Sentencing of Offenders Bill, to reduce inconsistencies 
in sentencing between magistrates’ courts, 
introduction 706 


48, 144 


398, 508, 635 


601, 615 


640, 707 


627, 852 
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Criminal Law - continued 


Social inquiry reports and probation orders, taking into 
account defendant’s wishes, "must I see the 
probation officer?" what options for defendants? 

-, do courts get what they ask for? 

Social security fraud, sentencing guidelines, 
R. v. Stewart and Others 

Stock-market, cheating the, sounding a warning from 
R. v. Best 

Street violence, books teaching techniques of 
(Parliamentary question) 

Suspended sentence, no order on 

-, room for improvement in the rationale and 
effectiveness of suspended and partially 
suspended sentences 

Tape recordings of interviews with suspects 
(Parliamentary question) 

Time limits, for preliminary stages of criminal 
proceedings in Crown Court and Magistrates’ Court, 
field trials leading to Prosecution of Offences 
(Custody Time Limit) Regulations 

Witnesses’ expenses, medical practitioner, whether 
payment can no longer be made from central funds 
for a written report 

Crossbows Bill, second reading (Commons) 

-, third reading (Commons) 

Crossbows Act, in force, forward or back in time? 

Customs and Excise, position where traveller declares 
goods in green channel when should have been in 

red channel 


D 


DANGEROUS DRUGS 
Drug abuse, thoughts about developments in 
dealing with 
Misuse of Drugs Act 1971, meaning of "supply" in 
s.4(1) and s.5(3) (R. v. Maginnis, N.C.) 
Street language of the drug culture 
Debt actions in county courts, claims registry 
for uncontested debt cases? 
Diplomatic and Consular Premises Act 1987 
(Home Office Circular no. 38/1987) 
Divine access 


E 


Education, school attendance, recent changes in the law 


EVIDENCE 


552 


243, 316, 430 


355 
673 
108 
491 


708 


119, 137 


286 
714 


463 


Circumstantial corroboration, problems of and develop- 


ments in law examined 


277 


Confession, meaning of "oppression" excluding admissibil- 
ity in Police and Criminal Evidence Act 1984, s.76(2)(a) 


(R. v. Fulling, N.C.) 

Developments in the law of 

Hearsay evidence, principles governing admissibility 
of statements under the res gestae doctrine 
(R. v. Andrews, N.C.) 

Forensic evidence, why the delay in supplying? 

Out of court statements by the accused, containing 
both admissions and self-exculpatory matters, 
R. v. Sharp 

Photofit pictures, law of evidence in relation to 


364 
35, 212 


212, 254 


840 


214 
35, 149 


Evidence - continued 


Police logs, special situation in relation to admis- 
sibility of witness’s statements, R. v. Sekhon 

Proof of conviction that person other than accused has 
committed an offence, when such proof is "relevant 
to any issue" in the proceedings, meaning of "convic- 
tion", Police and Criminal Evidence Act 1984, s.74 
(R. v. Robertson and R. v. Golder, N.C.) 

Refreshing memory from aide memoire, rules 
governing admissibility of note in evidence 
(R. v. Britton, N.C.) 213, 348, 382 

See also under "Children and Young Persons Acts"; 
"Criminal Law"; "Husband and Wife"; "Magistrates" 

Summary trial, challenge to admissibility of 
confession, whether justices bound to hold "trial 
within a trial" to determine issue, Police and Criminal 
Evidence Act 1984, s.76(2) (R. v. Liverpool Juvenile 
Court, ex parte R, N.C.) 

-, exclusion of unfair evidence, whether justices may 
conduct "trial within a trial" to decide 
admissibility, Police and Criminal Evidence 
Act 1984, s.78 (Vel v. Chief Constable 
of North Wales, N.C.) 

Suspected sexual abuse of children, 

(see under "Children and Young Persons") 
Use of computer as a tool to facilitate analysis 
and collate results, whether proof of operational 

efficiency of computer necessary, Police and 
Criminal Evidence Act 1984, s.69(1) (Sophocleous 
v. Ringer, N.C.) 

Videotape recordings, use of in the law of evidence 

-, whether evidence of contents admissible when video 
recording not produced in court (Taylor v. Chief 
Constable of Cheshire, N.C.) 


558 


364 


273, 275, 287 


EXTRADITION 


Criminal Justice Bill, Part I, clipping the wings of 
international criminals under the Bill by modernizing 
system in operation since 1870 722, 846 


FAMILY LAW 


Costs in domestic proceedings, present 
position reviewed 

Drugs before birth, no radical principle 
from In Re D 

Family courts, broad consensus in favour of 
establishing, from Lords debate 

-, cancelled or postponed? 

-, decisions on (Parliamentary question) 

-, further responses on 

-, -, British Agencies for Adoption and Fostering, 
and the Association of Directors of Social Services 

-, -, Family Courts Campaign 

-, -, Justices’ Clerks’ Society 

-, National Family Conciliation Council and Family 
Courts Campaign ask three major political parties to 
state commitment to 

-, New Zealand 

Family Law Reform Bill, Government amendments 

Family Law Reform Act, part II, bringing into force 
(Parliamentary question) 

Overlapping of family jurisdictions, 
a critical review 
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Family Law - continued 


See also under "Adoption"; "Affiliation"; "Children 
and Young Persons"; "Guardianship of Minors"; 
"Husband and Wife" 

Welfare reports, and conciliation, necessity to 
keep a distinction between 516,635, 668, 835 

-, -, a response, 824 

-, application to vary custody order, 
magistrates request welfare report, welfare officers 
attempt reconciliation, fail to make appropriate 
inquiries, report of no assistance to magistrates 
(Merriman vy. Hardy, N.C.) 

-, father applying for access to child, mother 
opposing access, welfare officer adopting "concili- 
ation method", seeing parties jointly at office for 
counselling sessions, not visiting parties at home 
or seeing child, unsuitable method of providing 
report (Clarkson v. Winkley, N.C.) 

Farriers Registration Act 1975 

Fingerprinting, DNA fingerprinting service 

-, -, application to criminal cases (Parliamentary question) 
-, UK leads world again in fingerprint detection 

Finlay, Sir Graeme, Bt., death. of 


FIREARMS 
"Firearms Act 1968: Proposals for Reform", White 
Paper, statement from the Home Secretary 
Firearms Act 1968, government propose to 
keep the main categories of regulation under, 


and propose a nmber of significant changes 
in relation to shotguns 


630, 857 


FOOD AND DRUGS 

Food handlers, wide and narrow constructions under 
the Food Hygiene (Market Stalls and Delivery 
Vehicles) Regulations 1966 

Food Hygiene Regulations, 
discussion papers on changing 

Food law, recent developments in the courts 

Food unfit for human consumption, milk containing 
dead rodent and slivers of glass, whether necessary 
to provide further evidence of the effect of matter 
on milk, s.8 Food Act 1984 (Barton v. Unigate 
Dairies Limited, N.C.) 

-, Statutory defence of warranty, whether applicable 
where items of food defrosted and repackaged 
individually, ss. 8 and 102 Food Act 1984 (Gateway 
Foodmarkets Ltd. v. Simmonds, N.C.) 

Sale of food not of the nature, substance or 
quality demanded by the purchaser, diet cola, ordinary 
cola supplied, whether amounted to sale of food not of 
the quality demanded by the purchaser, s.2 Food Act 
1984 (McDonald’s Hamburgers Ltd. v. Windle, N.C.) 

-, whether manufacturer can ever raise defence under 
s.100; whether overseas company having no place of 
business in Great Britain can be convicted of an 
offence under the Food Act 1984 

Football hooliganism, extraditing English foot- 
ball hooligans to Belgium for manslaughter trial 
-, Luton experiment, "a home win" 
-, soccer and rugby crowds, is it a case of 
hooliganism versus social graces? 
Football Trust Fellowship and inner city crime 
France, social crime prevention 
French Judge speaks out 
Funny happenings on the bench 


G 


Genealogist, the law of baptism and the 
eloping ne’er-do-wells 
Gladstone’s memory 


GUARDIANSHIP OF MINORS 
See also under "Affiliation"; "Children and Young 
Persons"; "Husband and Wife" 
Application for custody under s.9, 1971 Act, 
whether guardians can apply 


H 
Handicap 


HARRISON (GRAHAM) 
Acting daft 
Cutting it fine 
Dai lingual 
Dickens of a profession 
Food for court 
Forensic food 
Gentle art of studying law 
Going it alone 
Grand slam 
Gunplay at angels five 
Intruders 
Loud reports 
Name’s the game 
Oh! his offence is rank 
On course for success 
Playing tag! 
Saving the sum of things for pay 
Storm in a port 
Stringing them along 
Up the injunction 
Vexatious persistence 


HIGHWAYS AND FOOTPATHS 
Obstruction of the highway, "lawful 
authority” and "wilful obstruction" examined 
in Hirst and Agu v. Chief Constable 
of West Yorkshire 39, 178, 568, 579, 628 
Wilful obstruction, whether payment of rates in 
respect of a stall gives rise to implication of lawful 
authority, s.137, Highways Act 1980 (Pugh v. 
Pigden and Powley, N.C.) 
Home Office Research and Planning Unit, 
research studies from 
Home Secretary, a note to, agenda for action 


510 


606 
371, 503, 540, 571, 
711, 836, 853, 864 
Human fertilization and embryology, Warnock Report 
on, legislation 
Human rights, decisions on, in the High Court, and the 
European Court of Human Rights, Strasbourg 


HUSBAND AND WIFE 

Conciliation Project Unit, request for inform- 
ation in monitoring and assessing cost-effectiveness 
of different types of conciliation schemes 

Custody, where interim custody is inappropriate, 
result of the decision in In Re W (a minor) 

Divorce, custody of children, time taken 
to settle disputes (Parliamentary question) 
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Husband and Wife - continued 


Enforcement of county court order, death of person 
entitled to receive payments 

Exclusion orders, order excluding spouse from 
matrimonial home, order to leave in eight weeks, 
where necessary it should take effect as soon as 
possible (Burke v. Burke, N.C.) 

Financial provision, statutory requirement to 
consider whether spouse could become financially 
independent, children of the family, first consid- 
eration to be given to welfare of children, children’s 
welfare not paramount but of first importance (Suter 
v. Suter and Jones, N.C.) 

Jurisdiction, application by divorced wife to 
exclude former husband from matrimonial home, 
parties not cohabiting, whether court had juris- 
diction to exclude former husband from matrimonial 
home (M v. M (Custody of Children) N.C. 

Legal aid, statutory charge, consent order for 
husband to pay £7,000 in commutation of wife’s rights 
to further periodical payments under court order, 
whether capital payment to which statutory charge 
attached (Stewart v. The Law Society, N.C.) 

Maintenance payments (Home Office Circular 

Marriage, choice of law rules in, Law Commission 
and Scottish Law Commission report 

Periodical payments, variation, application on 
sole ground that father could not afford payments, 
whether magistrates could reconsider the amount of 
the order (Bromiley v. Bromiley, N.C.) 

Procedure, disputed application for custody of 
children, conflict of evidence relating to 
matters crucial to future of children, not 


Husband and Wife - continued 


sufficient for court to state which party’s 
evidence was preferred, duty of court to weigh 
the evidence and make special findings of fact 
(M v. M (Custody of Children), N.C.). 
See also under "Adoption"; "Affiliation"; 
"Children and Young Persons"; "Family Law’; 
"Guardianship of Minors"; "Magistrates" 
Supplementary benefit, exceptional need, single 
payment, children, access to father, costs of con- 
veying children to father’s home from mother’s home 
for access visits, such expenditure not an excep- 
tional need under the supplementary benefits legis- 
lation (Vaughan v. Social Security Adjudication 
Officer, N.C.) 
Undertaking by husband not to assault or molest 
wife and to leave matrimonial home, breach of under- 
taking, civil contempt of court, proof of breach, proof 
of breach, proof beyond reasonable doubt required 
(Dean v. Dean, N.C.) 254 
Welfare and financial provision for children, 
applying the "clean break” philosophy 84 


IMMIGRATION 
Immigration Act 1971, "overstaying” provisions, 
when evidence comes to notice of police 
Institute of Judicial Administration, Birmingham, 
annual report 
"Is a duck an animal? Or how to be beastly” 





The Metropolitan Police Combined Benevolent Fund 


The Metropolitan Police Combined Benevolent Fund is a Registered Charity (No. 268936) which receives 
donations or legacies from the public, and voluntary subscriptions from serving Metropolitan Police Officers 
for the relief of distress due to death, illness, injury, or other causes among members of the Force, including 
cadets, ex-members of the Force, widows and orphans. 


The total income is distributed by monthly grants, in proportions determined annually by the Trustees to 
the following Funds:— 


Metropolitan & City Police Relief Fund Metropolitan Police Widows’ Fund 
Metropolitan & City Police Orphans’ Fund Metropolitan Police Seaside Home Maintenance Fund 


Mewopolitan Police Special Widows’ Fund 


all of which are also Registered Charities. Each is controlled by a Board of Management empowered to 
make grants in cases where evidence of need is established, with the approval of the Trustees. The Trustees 


are also empowered to make grants to such other Metropolitan Police Charitable Funds as may exist from 
time to time. 


Donations, legacies or enquiries should be addressed to:— 


Metropolitan Police (PT6 Branch), Wellington House, 67-73 Buckingham Gate, London SWIE 6BE 
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JUSTICES’ CLERKS 

Court clerks, professional qualifications, no 
change in regulations proposed 

-, -, Justices’ Clerks (Qualifications of Assistants) 
Rules 1979, changes in (Parliamentary question) 60 

-, -, whether more court clerks should have 14, 252, 347, 447 

Deputy clerk, qualifications, whether amendment 
to qualifications needed 

-, powers when deputising for justices’ clerk, 
present position and whether further legislation 
needed 316, 486, 681, 865 

-, Status‘and powers of analyzed 581 

Justices’ clerk in Caroline Somerset 585 

Justices’ clerks and their magistrates’ 
courts committees, the way ahead 

Justices’ Clerks’ Society, annual conference, 
Distinguished Speaker’s Address 324 

-, -, Presidential Address 326 

-, election of officers 1987/88 443 


1, 155, 316 


60, 155, 316 


538, 635, 698 


L 
Law Commission, systematic law reform advocated 


LEGAL AID 

Administration budget 

Legal Aid Bill, second reading (Lords) 

Legal Aid Board, proposed, powers examined 

-, joint letter on, to Lord Havers from the Law 
Society, the General Council of the Bar, the Trades 
Union Congress, the National Consumers’ Council, 
the Federation of Independent Advice Centres, the 

Law Centres’ Federation, the Advice Services 

Alliances and the Legal Action Group 
"Legal Aid in England and Wales: A New Framework", 

Government White Paper 241 
-, -, legal aid conference, papers to, 

Mr. Richard Gaskell, Vice-President of the Law Society 643 
-,-,-,-, Mr. Raymond Potter, a senior civil servant, LCD 658 
Lord Chancellor’s Legal Aid Advisory Committee, 

annual report 
See also under "Children and Young Persons"; 

"Criminal Law"; "Magistrates"; "Husband and Wife" 

Legal museum, encouraging developments 115 


66, 83, 268 


LICENSING 
Alcohol, further control of on a public service 
vehicle travelling to and from designated sporting 
events, effect of sch.1. Public Order Act 1968 on the 
Sporting Events (Control of Alcohol) Act 1985 
Application for an off-licence, policy with respect 
to requirements of a "shop within a shop", objection to 
grant, refusal by committee, appeal, whether evidence 
of steps taken by applicants to meet the objection 
properly considered by Crown Court, Licensing Act 
1964, ss. 1, 21 and 22 (R. v. Chester Crown Court, ex 
parte Pascoe and Jones, N.C.) 574 
Application for renewal of justices’ licence, 
failure to lodge before annual licensing sessions, 
procedure 
Application for transfer of justices’ off-licence, 
objections from local authority on the basis of 


Licensing - continued 


alleged contravention of Food Hygiene (General) 

Regulations, whether licensing committee entitled 

to consider matters relating to suitability / 

condition of the premises on a transfer, 

Licensing Act 1964, s.3 (R. v. The London 

Borough of Haringey, ex parte Balraj Singh Sandhu 

and Karpal Singh Sandhu, N.C.) 322, 622 
Billiards licences abolished 513 
Borough council, whether can hold 

a full justices’ off-licence 640 
Grant of licence, police objections, appeal against 

refusal to grant, whether the police should be a party 

to the appeal 
Inspection of licensing register, discretion to allow 

inspection by other people than those listed in 

s.34 Licensing Act 1964 160 
Licensed to sell, complying with 

the legal requirements 116, 283 
Licensing Bill, published 715 
-, -, is it a case of opportunity gained, 

opportunity lost? 737 
Licensing committees, role of, in objecting to 

renewal of justices’ licences 133 
Licensing justices, appeal against decisions, whether 

solicitor clerk to the justices can instruct counsel 176 
-, applications, policy 

must not be "vague and obscure" 114 
Licensing policy, a major decision concerning 530 
Licensing (Restaurant Meals) Bill, introduction, 

another example of piecemeal reform? 
Licensing (Restaurant Meals) Act 1987, effect 

of and provisions examined 
On-licence, night club, conditions to be 

attached relating to permitted hours 48 
Ordinary removal, right to object to, can 

include those who would be entitled to object 

on an application for a new licence, result of 

decision in Patel v. Wright. 
Public entertainments licence, special hours 

certificates, reconciling the effect of s.77 

Licensing Act 1964 and the provisions of the Local 

Government (Miscellaneous Provisions) Act 1982 
Public entertainment licensing, interpretation 

of "public entertainment" and "members of the public" 
Public houses, better, a guide to the available powers 
Reform of the licensing laws, major changes in 

the pipeline, Home Office booklet "The Licensing Act 

1964: Government Proposals for Reform" 
-, -, -, ACOP warn of detrimental effect 
Special hours certificate, new application for 

grant following revocation, grounds to be considered 
Sporting hooligans, excess alcohol as a factor, 

York Races experience 
Standards in licensed premises, provision of 

toilet facilities 


20, 226 


247, 624A, 752 


Lord Chancellor’s Department, autumn statement 


reflects plans to respond to continuing growth 
in the workload of the courts 


-, research programme 1987/88 


M 


240, 368, 592 MAGISTRATES 
Absence of defendant, proceeding in, whether absence 


of the defendant should lead to an assumption 
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Magistrates - continued 


that the case should be adjourned 
Accounting arrangements for magistrates’ courts 
(Home Office Circular 13/1987) 
Administration of magistrates’ courts service, 
possible changes in Cheshire 
Admiralty jurisdiction of Inner London magistrates 
Admissibility of a confession, trial within a trial, 
confession ruled admissible, position where 


magistrates hear of earlier conviction (see also "Trials 


within trials" (below)) 
Advance disclosure in magistrates’ courts, the 


workings of s.48 Criminal Law Act 1977 examined 409, 508 


Anonymity, and local knowledge, 
relationship of bench and press 

-, and the rule against bias 

-, whether policy of withholding names of 
adjudicating justices is unlawful (R. v. Felixstowe 
Justices, ex parte Leigh and Another, N.C.) 

Appellate court, need for 
from the magistrates’ court? 

Bail, applications, presumption must always be 
in favour of bail, either unconditionally or on 
conditions, Lord Chancellor’s views 

-, breach of bail conditions, denial of breach, 
judicial review refused, a matter of record of the 
breach may weigh against defendant in future 
applications for bail 

-, conditional on residence at address in Scotland, 
defendant breaks condition by 
leaving address, procedure 

-, conditions, position of serious motoring offences 

-, failure to answer to (Parliamentary question) 

-, person who does not seek to ask for 
bail, importance of words and phrases 

-, proceedings in magistrates’ courts, 
basic procedures 

-, residential place available in drug centre, 
custody followed by conditional bail, whether allowed 

-, whether procedure or administrative changes 
were desirable in the handling of bail applications 
(Parliamentary question) 

Bail Act 1976, general presumption in favour of bail 

-, no need for reform in light of the Silcott case 

Bail hostels, no immediate proposals to provide new 

Bind over, future of the power to, "Law Commission’s 
Working Paper "Binding Over: The Issues" 

Binding over to be of good behaviour, meaning of 
“contra bonos mores", whether soliciting woman for 
sexual intercourse included, admissibility of evidence 
of respectabie residents in area being offended 
(Hughes v. Holley, N.C.) 

-, whether too wide a power and need to be 
put on a modern statutory footing, following 
decision in Hughes v. Holley (above) 

Breach proceedings, role of a probation officer 
in, result of decision in R. v. Liverpool 
Stipendiary Magistrate, ex parte Atkinson 

Cautions, proceedings and sentencing in 1986, 
Home Office Statistical Bulletin 

Centralized court hearings, across commission areas, 
problems involved, result of decision in R. v. Avon 
Magistrates’ Court, ex parte Bath Law Society 

Committals, for sentence, anomaly in magistrates’ 
powers under s.37 and 38 

-, -, series of offences, Crown Court conclusion 


664, 867 


695, 840 


164, 181, 283 


563, 808 


Magistrates - continued 


that does not have jurisdiction, cases remitted 

back, whether incorrect because Crown Court can 

208 deal with any other offence together with relevant 
either way offence 

-, for trial on written statements, s.6(2) of the 


23 Magistrates’ Courts Act 1980, need for justices’ clerks 
to append a copy of form recommended in Home Office 


Circular 71/1986 in respect of a legal aid application 
-, proceedings, challenge to admissibility of 
560 defendant’s confession, refusal by examining justices 
to conduct inquiry under s.76(2) of the Police and 
Criminal Evidence Act 1984, whether judicial review 
available to quash committal (R. v. Oxford City 
202 Magistrates, ex parte Berry, N.C.) 
327 -, -, juvenile charged jointly with adult, whether 
necessary that all defendants appear together, 
Magistrates’ Courts Act 1980, s.24(1)(b) (R. v. 
31 Doncaster Crown Court, ex parte Crown Prosecution 
Service, N.C.) 
620 -, -, several accused, some agree to a s.6(2)(b) 
committal, some do not, procedure 
Community service orders, breach, offender dealt 


with for original offence, deferred, whether deferment 
736, 845 


can be as late 
-, -, position where magistrates’ court revokes 
order but adjourns sentence until outcome of 
committal to Crown Court 
-, -, proceedings for breach, whether prosecuting 
probation officer entitled to offer advice on disposal 
272 after breach proved (R. v. Liverpool Magistrates’ 
a Court, ex parte Atkinson, N.C. 
92 -, transfers of existing community service orders 
to Scotland 
25 -, warrant for breach, whether constable not in 
possession of warrant is entitled to arrest defen- 
dant, Magistrates’ Courts Act 1980, ss. 25(3) 
and 25(4) Vones v. Kelsey, N.C.) 
368 -, -, warrant for non-appearance, procedure 
where warrant is lost, etc. 
Compensation, award of, is it "a lame duck" in 
magistrates’ courts in that its importance 
is not realized? 
-, orders, default on two orders, committal warrants, 


postponed on payment by specified date, failure to pay, 
compensatees consulted as to whether they wished com- 


mittal warrant to be issued, legality 
Costs, against the prosecution, 
position where Crown Prosecution Service 
has conduct of the proceedings 
-, Claim for when summary matter 
124 dealt with under s.12(1)(b) 
Magistrates’ Courts Act 1980 procedure 
-, new provisions as to costs in criminal 
456 cases in magistrates’ courts 
-, summary trial, information laid out of time, 
whether justices having no jurisdiction to try 
830 information have power to award defendant costs, 
Costs in Criminal Cases Act 1973, s.12(3) now 
$27 Prosecution of Offences Act 1985, s.16(1)(a) 
(Patel and Patel v. Blakey, N.C.) 
Courts of "summary" jurisdiction, what has happened 


Criminal damage, committals for trial, series 
78 of charges, R. v. Braden 
Crisis in the magisterial service 


224 


126 


97, 273, 275, 287, 531 


156 
192 


480 


829 


496 


400 


85 


225, 364 


to? whether overhaul needed to simplify the system 483, 873 


753 


252, 588 
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Magistrates - continued 


"Cross remanding", whether magistrates’ court 
entitled to remand a defendant to appear before a 
court sitting in a different petty sessional 
division of the same county (R. v. Avon Magistrates’ 
Courts Committee, ex parte Bath Law Society, N.C.)513, 563, 
808 


Custody, use of, have we got our priorities right? 743 

Defendant, convicted, list of spent convictions 
handed to magistrates, propriety 80 

-, facts relating to, mitigating and aggravating 
punishment, some leading cases 

Delays, cutting down, and sharpening up pro- 
cedures in relation to time and cost, is it now a 
case.of "moving the goalposts" in relation to? 

-, Statistics of the times taken to process criminal cases 
in magistrates’ courts - June 1985 to October 1986 

-, writing time, reducing, comments from Lord 
Chancellor’s Legal Aid Advisory Committee’s 
annual report 66 

-, see also ‘Time limits’ (below) 

Decision-making under the microscope 

Disciplinary proceedings against association 
following criminal charge and sentence against 
association, whether disciplinary body entitled 
to see court extract 

Disclosure of “unused” material and previous 
inconsistent statements, guidelines (Parliamentary 
question) 

Discontinuance of case, application for costs 
by defendant, procedure 

Dismissals by magistrates, too ready to dismiss? 
effect of decision in R. v. Lewes Magistrates’ 
Court, ex parte Oldfield 

Dismissal for want of prosecution, "second bite" 
following dismissal, abuse of process a high burden, 
decided in R. v. Willesden JJ., ex parte Clemmings 

Domestic panel, further training for members of 

Domestic jurisdiction, maintenance, arrears, 
enforcement, clerk to the justices, was he in the 
wrong to commence any further enforcement proceed- 
ings whilst the application for judicial review in 
relation to the earlier arrears was still outstanding? 

-, -, -, enforcement problems examined 

-, -, attendance at court of complainant on a s.6 
Domestic Proceedings and Magistrates’ Courts Act 
1978 application, whether necessary 

-, -, disposing of money paid for children 
under a maintenance order, mother dead, children 
not traceable 

-, latest statistics 

-, overlapping domestic jurisdiction of county courts 
and magistrates’ courts, research from the University 
of Bristol Socio-Legal Centre 

-, periodical payments, serving soldier, court 
required to have regard to provisions of Army Act 
1955 whereby full amount of order would not be 
deducted from pay, court not bound by these 
provisions to limit amount of order (Riley 
v. Riley, N.C.) 

-, -, variation, duty of court to have regard to 
all the circumstances of the case, court not limited to 
considerations of applicants’ financial circumstances, 
required to review all the matters set out in s.3 of 
the Domestic Proceedings and Magistrates’ Courts 
Act 1978 (Riley v. Riley , N.C.) 


756 


8, 154 


502 


505, 647 


240 


748 


320, 672 


338 


65, 303 


65, 303 
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-, power to vary a High Court or county 
court order requiring payments to be made through 
the collecting officer of another court 

-, reasons in contested custody case, criticism 
of justices expanding reasons following mother’s 
intention to appeal result of decision in W v. P 

Either way offence, agreement to hear summarily, 
form of words by clerk to defendant 

-, position where innumerable offences triable 

Ethnic minorities, need for awareness of 
cultural differences by magistrates, seminar 
organized by the Magisterial Committee of the 
Judicial Studies Board 

Failure to send child to school, prosecution 
for, need to prove child at school by evidence of 
school register, when even the law can be daft 

Fees for Welsh language interpreters in 
magistrates’ courts in Wales (Home Office 
Circular No. 14/1987) 

Fines, anomaly in determining the appropriate 
level of fine for a particular sentence, reso- 
lution in sight? 

-, committal for non-payment of fine, consideration 
of means position where prosecution hold assets 

-, default in payment, detention in police 
station, controversy over 

-, enforcement, inquiry into means, duty of 
justices to consider non-custodial alterna- 
tives before imposing imprisonment (R. v. 


450 


522 


183 


179, 515, 625 


673 


642 


Norwich Magistrates’ Court, ex parte Lilly, N.C.) 465, 574, 873 


-, payments by third party, 
when can be taken into account 

-, transfer of fine orders, limited companies, 
refusal to execute because of lack of bailiff, 
procedure 

-, -, whether transfer can take place while 
a suspended committal order is in force, 
Magistrates’ Courts Act 1980, s.89 

High Sheriff, when a justice becomes one, what 
happens as far as his magisterial duties are con- 
cerned during that period? 

Imprisonment, proportions of population, 
England and Wales compared to European countries 

Issue of summons, abuse of process, whether a 
justices’ clerk or a justice of the peace should 
decline to issue a summons where the prosecution 
appears to be instituted to induce the defendant 
to produce documents rather than to prosecute to 
conviction and sentence 

Joint charges, six defendants, either way offences, 
bench consider summary trial more appropriate, one 
defendant elects jury trial, procedure 

Judicial review, a new snare for magistrates? 

Justices’ clerks, advice on a point of law, effect 
of no necessity to announce in open court 

-, and their magistrates’ courts 
committees, the way ahead 

Justices of the Peace (Size and Chairmanship 
of Bench) Rules 1986, justices’ clerk reading out 
names and votes cast, whether information need be 
given when chairman elected on first vote 

Justices of the Peace (Size and Chairmanship 
of Bench) (Amendment) Rules 1987 (Home Office 
Circular No. 47/1987) 

Justices’ travelling, subsistence and financial 


117 


304 


546 


57 


720 
688 
3 


256 


538, 635, 698 





INDEX 





Magistrates - continued 


loss allowance (Home Office Circular No. 4/1987) 

Juvenile, charged with an offence punishable 
under s.53(2) of the Children and Young Persons 
Act 1933, decision as to mode of trial, whether and 
in what circumstances magistrates may review and 
reverse that decision (R. v. Newham Juvenile 
Court, ex parte F, N.C.) 

Late arrival or non-production of 
prisoners at court (Parliamentary question) 

Legal aid, application for, application refused 
by justices’ clerk, application renewed before 
court of trial, application supported by refer- 
ence to defendant’s previous record, legal aid 
refused, application for adjournment refused, 
defendant convicted, whether conviction could 
stand (R. v. Blyth Valley Juvenile Court, 
ex parte S, N.C.) 

-, contributions order, repayment of sums paid, 
whether court can order where prosecution offer no 
evidence and dismisses charge 

-, eligibility limits, increases 

-, eligibility of defendant agreed, false 
representation as to facts of case, procedure 

Lord Chancellor addresses, Cambridgeshire justices 

-, Cheshire justices 

-, -, popularity, or fear of unpopularity, 
should not affect sentencing 

-, -, "starting points" for non-traffic matters 

Magistrates’ Association, annual training 
conference, "Probation and the Magistracy" 


-, new chairman for 

-, role in training, Association examine 

Mode of trial, considerations in determining 

-, decision in relation to offence under s.53(2) 
Children and Young Persons Act 1933, whether and 
in what circumstances magistrates may review and 
reverse decision, effect of decision in R. v. 
Newham Juvenile Court, ex parte F 

-, once defendant has elected in favour of summary 
trial, justices have no jurisdiction to commit 
the accused for trial on a later date under s.25(2) 
of the 1980 Act, without first beginning to hear 
evidence in the summary trial, decided in R. v. 
St. Helens JJ., ex parte Critchley 

No case to answer, adjournment to allow the 
prosecution to obtain further evidence, Divisional 
Court prohibition on in R. v. Central Criminal 
Court, ex parte Gamier 

Oaths, taking of, whether should be abolished 

Occasional courts, centralizing proceedings, a 
small but useful reform in all prisoners brought 
before one court, appear before magistrate from 
petty sessional division that serves the court, 
whether there is statutory authority 

Ousting jurisdiction by a claim of 
right to land, explaining the principle 

Plea of guilty, equivocal plea cannot be accepted, 
position where plea is unequivocal but conflict as 
to precise facts 

Police and Criminal Evidence Act 1984, 
cases originating from police stations covered by 
a duty solicitor service (Parliamentary question) 

-, non-appearance of Crown Prosecutor, procedure 

Police detention, application to magistrates’ 
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382 


335 


229, 246 


351, 703 


738 
257 


258 
258 


524 
737 
242 
468 


court for warrant of further detention made more 
than 36 hours after relevant time, limitations on 
jurisdiction to issue warrant, Police and Criminal 
Evidence Act 1984, s.43 (R. v. Slough Magistrates’ 
Court, ex parte Stirling, N.C.) 
Police presence in magistrates’ courts, creation 
of the Crown Prosecution Service as a reason to 
pull all police personnel out of court, impli- 
cations for public in matters of security, etc. 
Pre-trial reviews in magistrates’ courts, 
recent changes brought about by the new rules 
on advance disclosure 
Previous convictions, revealed in court, 
Colchester JJ’s case, effect of s.119 
Magistrates’ Courts Act 1980, position of 
driving while disqualified 96 
-, who provides the details? result of the 
decision in William v. Co-operative Retail Services 
Privacy, how much do justices really get? 
Probation, day centre order, direct alternative 
to prison, whether earlier fines should be remitted 
-, order, condition that defendant "live at a 
place directed by a probation officer", whether can 
be delegated to probation officer 
Procedure, need for a fundamental review of 
-, right of suspect in custody to consult a 
solicitor before providing specimen of breath under 
s.8 of Road Traffic Act 1972, whether reasonable 
excuse for failure to supply if opportunity to 
consult not permitted, Police and Criminal 
Evidence Act 1984, s.58 (Director of Public 
Prosecutions v Billington; Chappell v. DPP; DPP v. 
Rumble; Coryright v. East, N.C.) 
-, some challenges to established principles 
in the magistrates’ court 
Prosecutor, duty to be aware of the law 
Race issues in the magistrates’ courts, 
Mr. E.R. Faulkner, Deputy Under-Secretary at the 
Home Office, to magistrates’ training seminar 
Rates, enforcement of, costs, rating authority 
asking for payment of costs after issue of summons 
but before warrant of distress, whether power to do so 
-, incorrect issue of a summons for rate not due, 
whether defendant entitled to costs 
-, when a husband is not liable for rates, 
result of decision in Doncaster Metropolitan 
Borough Council v. Brian Lockwood 
Resignations of justices of the peace, 
Northern Ireland (Parliamentary question) 
Remand, hearings, defence solicitor commenting on 
prosecution case, calling alibi witnesses, etc, 
whether wrong in law 
-, in custody, Home Office Consultation 
Paper "Remands in Custody” 50 
-, -, -, basis of sampling 
(Parliamentary question) 
-, -, -, Criticisms of, Law Society 
-,-,-,-» NACRO 
-, -, need for measures to reduce, initiatives 
from VERA Institute of Justice and Association of 
Chief Probation Officers 
-, why Bournemouth?, the Home Office 
remand figures analyzed 
Resource requirements and value for money in 
the magistrates’ courts service, a magisterial view 


’ 417, 588 
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417, 636 
651 


352 


860 
755 
668, 840 


827 


608 


208, 283 


314 

130 

162 

433, 523 

520, 620, 651 
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Selection and appointment of magistrates, 
possible guidance from selection of panel 
members for Children’s Hearings in Scotland 

Sentencing, avoiding penalites for consenting 
to summary trial appearing to be more severe than 
where there is election for trial by jury 

-, consistency in, need for consistency 
in application rather than uniformity 

-, policy of alternative sentences, 
can it be a licence to offend? 

-, summary offences, 
how to be consistent - and wrong 

Shareholders in British Gas, whether may now 
issue warrants under the Rights of Entry (Gas and 
Electricity Boards) Act 1954 

Size of benches, a time for action, 
whether need for root and branch reform 

Social inquiry reports, whether 
may be given to defending solicitors 

Statistics of the times taken to 
process criminal cases in magistrates’ 
courts - June 1985 to October 1986 

Stipendiary magistrates, use of for hearing 
long or complex cases (Parliamentary question) 

Summary jurisdiction, whether justices can 


determine validity of byelaw under which defendant 


has been charged and which he seeks to challenge, 
or whether validity must be determined on judicial 
review (R. v. Reading Crown Court, ex parte 
Hutchinson and Smith; R. v. Devizes Justices, 
ex parte Lee, N.C.) 

Summary trial to trial on indictment, 
reconsidering venue - a quagmire 

Suspended sentence supervision order, 
should be made available for magistrates 

Theft, compensation ordered, defendant 
seeks to challenge amount of claim 

Time limits, for preliminary stages of criminal 


proceedings in Crown Court and magistrates’ court, 


field trials leading to Prosecution of Offences 
(Custody Time Limit) Regulations 1987 
Training, progress on all fronts from 


the Annual Report of the Training Officer 1986/87 


Trial of defendant on not guilty plea, one 
magistrate having been member of bench which 
had previously convicted defendant, whether 
proper for magistrate to sit (R. v. Blyth 
Valley Juvenile Court, ex parte S, N.C.) 

"Trials within trials", whether there 
should be, in the magistrates’ court, to 
decide on admissibility of confession, pro- 
ceeding under s.76 and s.78 PACE Act 1984 

Vandalism of court buildings, since introduction 


of Crown Prosecution Service (Parliamentary question) 828 


Voir dire, concept of in the magistrates’ court, 
recent case law examined 

Warrants of arrest, after conviction, 
whether governed by the time limit under 
s.10(3) Magistrates’ Courts Act 1980 

-, of convicted defendant who has failed to 
appear, whether need for an information to be 
substantiated on oath 

Warrants under s.136 Magistrates’ Courts Act, 
example of use of 

Warrants of entry under the Rights of Entry 


335, 432 


282, 398 


213,279, S31 


16, 128 
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(Gas and Electricity Boards) Act 1954, power of 
electricity board to use warrant to disconnect meter 
Witness summonses, developments in the 
law concerning 
-, duty of justices to inquire 
into nature of potential witness’s evidence and 
whether material, Magistrates’ Courts Act 1980, 
s.97(2) (R. v. Peterborough Magistates’ Court, 
ex parte Willis and Amos, N.C.) 
-, who requests where Crown Prosecution 
Service has conduct of proceedings? 
87 Witnesses, defence witnesses’ expenses, acquittal, 
whether costs must be met from central funds 
Written evidence, s.9 statements, 
judicial observations on the law 
Mental Health Act 1983, statistics on 


450, 588 Miscarriage of justice, how does it occur? 


Mistletoe Bough - and other tales of the insubstantial 


336, 544 Moiser at large in the Colonies 


502 N 


442 Neighbourhood Watch in Hackney 


New Year Honours 


O 
OF LAW AND LAWYERS 


825 Absurdities and nonsense from the press 


Advertisements for legal appointments, "We Work 


848 for Justice" and other seductive incentives 


Advocacy, is it dead? 


32 AIDS? 

-, "facts" about, whether always accurate 

Alcoholism, physical deterioraticn and - in 1906 

American Judged, the "acid" test on vetting 

Ambleside bondsmen, background to 

Archer, Jeffrey, libel trial, full house in Court Thirteen 

Armstrong, Lord, the inventor of method for moving 
water and machinery by hydraulic means 

Articled clerks, recruiting officers for because of 
shortage 

Auctioneers, taking bids "off the wall", legality of 

Bail, a non standard condition? 

Baker, Frederick, launched into eternity by execution, 
museum postcard to commemorate event 

Barrister appearing for defence in one trial gaoled 
in another, a unique occurrence? 

Birthday Honours, Sir Philip Knights a Life Peer 

"Bombers", "river hogs" and other aquatic nuisances 
in Cambridge 


184 Brassieres and corselets, are they surgical appliances? 


in light of recent Sunday trading case 
Breach of the peace, in 1867 


528 Bugg at Molesworth 


Burning issues in Norfolk, fire at Thetford magistrates’ 
court 

Cardinal Sin, crucifixion rite by, at Easter 

Caution Plus, what is? 


873 Cleaning out the courts, with loss of whole week’s work 


Communications frauds in France by using telephone 


AIDS, "a year and a day ..." death rule, charge of homicide 
barred by, what is the position of person who transmits 


253 


874 
461 


77 
45 
221 
874 
157 
509 


669, 733 


557 
315 
685 
717 


205 
397 


93 


809 
45 
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Of Law and Lawyers - continued 


box for calls anywhere for a franc 

Concrete legal decision in Witney 

Confession, an interesting example from a holiday 
in France 

Contractural impossibility, reviewed in Europa Spa 
v. Philipp Brothers 

Crossbows, moves to restrict sale of 

Counterfeit notes, it wouldn’t fool me ... 

Court clerks, who needs? 

Courtrooms, intrusion of privacy in 

Court summonses to justices’ clerk to attend in 
retiring room, is beli or buzzer best? 

Crime in the air, increase in, will it soon be a case of 
"A First Class, Economy Class or Criminal Class, sir?" 

"Crime Stopper", New York Police Department to offer 
“every assistance" to the City of London businessmen 
to set up Britain’s first programme : 

Criminal responsibility, age of, should it be lowered? 

Crown Prosecution Service, will people be green 
with envy at their new briefcases? 

Cultural property, implications of UN General 
Assembly’s urging member states to protect 

Death and dying, lawyers’ decision that there is a 
distinction between 

Denning, Lord, the compleat witness ... and wins 
again ... and a never-ending story 


Detention centres, places in, new twist to an old tale 

Double yellow lines, cannot be ignored, no official 
exemption, even for Liberal Party bus 

Drinking and driving, Brewers’ Society and Licensed 


Victuallers’ Association combine to dissuade 
customers 

-, laws, when a practitioner is puffed by continuing 
complexities of _ 

Dustmen JPs sought 

Duty to rémain silent, the "pent-up monk" who took 
and crashed a lorry 

1189, the limit of legal memory, how can it be 
celebrated? 

Father Christmas, J.P. 

First woman to hang at Armley Gaol 

Fixed penalty office, fun in from people who pay 
in peculiar ways 

Flying start for extension of hours request: 
pigeons not planes 

Fraud, examples of the greatest frauds on earth 

General Election, legal profession represented in 
Parliament after, numbers of barristers and 
solicitors 

Graffiti, again ... 

Gross indecency, definition of 

Hailsham, Lord, successor as Lord Chancellor on the 
Woolsack, could it be the Prime Minister? 

-, succeeded by Sir Nigel Havers as Lord 
Chancellor 

Havers, Lord, the new Lord Chancellor 

-, -, resignation, succeeded by Lord Mackay 

Hines, Judge Gerald, death of, tribute 

Holidays, bargain of a lifetime, for parents who can get 
their children taken into care while they are away 

"Improve your memory", possibilities from advertise- 
ments which maintain they can 

Indecent advances, at a solicitors’ firm 

Inner Temple, Middle Temple ... and a Temple 
surrounded by water owned by Brougham? 


381, 841 


125, 525, 113 


669, 717, 809 


413, 509 


381, 397 


397, 589 
397, 589 


Of Law and Lawyers - continued 


"I want to be left alone", a Greta Garbo-type response 
from a lady defendant 
Jobling, James Hobson, retirement of a man of action 
rather than words 
Journal of Criminal Law, 50th volume 
445 "Judge and Jury", a Victorian parlour game 
109 Judges, no alibi for the Judge who “disappeared” for 
29 an hour during a criminal case 
93 Jury experts, in the U.S.A. 
29 "Justice actor", enforcing the law by in Minnesota 
Justices’ clerks, "never in the history of human 
conflict ..." has a justices’ clerk saved the world 
-., the role of the clerk under the microscope 
637 by BBC TV’s "Panorama" 
Knights, Sir Philip, a Life Peer in the Birthday 
Honours 
541 Land registry, delays at 
13 Law and order under glass at Swindon 
Law Lists, usefulness for solicitors’ firms celebrating 
anniversaries 
Law Reports abounding, now the Guardian series 
826 Lawnmowers (Harmonisation of Noise Emission 
Standards) Regulations, looking forward to the 
141 Spring? 
Legal "demolition", does it include "destruction" 
"Les Justices", a typical French village 
685 Libel, scandal from, lessons from the Liberace case 
Lincoln’s Inn Fields’ Museum 
Lord Chancellor, new, "what do you think of?" 
Lord Chancellor’s Department address, an example 
of "return to sender” 
13 Lost courthouse, defendant who did not surrender to 
bail because he could not find the courthouse 
Lucky break when the morning post informs receiver 
605 that he has won a prize - or has he? 
Magisterial stories overheard at Madingley Hall 
Magistrates, administrator’s report praised for "the 
ring of honesty" 
-, courts’ staff training, great expectations as to what 


29 to expect from studying the Crown Court not fulfilled 


461 -, pair of white gloves, courts presenting themselves 
with when no business, whether spirit of the custom 
413 might be revived 


-, "some like it hot" in court where central heating switch 


809 accidentally turned on during hot spell 
685 -, training, “over-egging the pudding ..." on some 
of the courses? 
-, training exercises, will they receive "the quality of 
justice" from "The Merchant of Venice" and "Much 
701 Ado About Nothing"? 
621 Magpies, plague of, is it part of a Government plan 
to get householders to protect their property? 
363 Marriage, a la mode, on the "Costa del Crime" 
-, failure rate these days, is it now almost a case of 
"D.S.O. and Bar" for a continuing marriage? 
Mathias Rust case, "Gladlys Nost" as an observer 
701 “Max Penalty", a kind of Max Headroon, is there need 
315 for in the magistrates’ courts? 
Means inquiry, extracts from a 
205 Meetings, aids to chairmen on procedure but not 
for members, key points for the latter 
237 Milk deliveries under EEC, threat again following 
"milk-crimewave" 
Millions of pounds borrowed without collateral, is it a 
case of take the money and run ...? 


237 
461 
653 


13 
826 


605, 621 


157 
189 
621 


221, 269 


157 
237 


525 
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Of Law and Lawyers - continued 


Mistaken identity in court, when visitors are identified 
as defendants 
Monday morning, when chaos reigned in court 
Morning, noon and night, confusion from a.m. and p.m. 
Murder, locations, fascination with, should there be a 
plaque in the hospital where an Agatha Christie 
murder plot helped solve a poison problem? 
-, on the Paddington Express, there could have been, of 
a boring traveller \ 
Neighbourhood watch, by Mrs. Thatcher on 
Mr. William Stewart 
Nelson, Lord, the new police spokesman in the 
House of Lords 
Nostalgia for the old days, overheard at the butchers 
Nun, "kicking the habit" by being charged with assault 
Oaths, taking, Holy Book - or the St. John’s Ambulance 
Manual 
Oxford united - when supporters of candidates for Lord 
Chancellor, Oxford United and Liverpool met 
Payne, Mrs. Cynthia, lost cause in the case of 
Petticoat justice, apparent increase in the courts 
Photofit system tribute to Jacques Penry 
Pillow talk, from late-night TV and dial-a-message talk 
on the telephone, judiciary’s involvement with 
‘Plea bargain, should conviction of David Jenkins 
be considered as? 
"Pleas in mitigation", an example of complicated and 
incomprehensible language in the courts? 
Police, appeals on television, how can any evidence 
be treated "in strictest confidence"? 
-, auxiliary police, use of members of the public as, 
in Virginia, USA 
-, cells, holiday accommodation in, on Sark 
-, officer, an expensive punch by, on member of "hippie 
peace convoy", officer will lose job, pension, etc. 
-, sergeant, waxing lyrical on stolen beehive 
Policeman’s lot, is not a happy one, recent examples 
Politics of entertainment, is there now a trend in? 
Poll tax, lawyers to keep their heads down? 
Popular culture, newspaper snippets, with a legal theme 
Presumption of innocence, does this not apply to those 
in public life? 
Prisons, ancient and modern, Plessey Semi-Conductors 
Micro-Chip Plant likened to a prison 
-, fare in, does heeavy diet help to avoid escapes? 
-, over-crowding in, /axisme force in France 
-, privatization of, more about 
-, whether they are a soft option, are holiday centres any 
different from? 
Probation service, doing things by threes 
-, "sogs, bogs and cogs", new terms in 
Prostitutes, liable to tax, how about V.A.T.? 
Rape, woman against in Italy, new MP, a “porn” artiste 
on an anti-rape ticket 
Register of Sasines Act 1987, puzzlement over, does it 
apply to sassenachs? 
Rugby international who sat on a thief, adding weight 
to the law 
"Scienter", applied to the case of the flooding basin 
Short mystery story 
Smoking, banned in public places in Belgium 
Solicitors imposing new jurisdictions on court ushers 
-, legal life at the top, are solicitors in a division 
of a league? 
-, practical training exercise for 


269 
809 
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285 
158 
253 
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826 
189 
858 


445 
363 


445 
669 
35 
509 
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125 

61 
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637 
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Of Law and Lawyers - continued 


-, "with a view to a partnership - must be photogenic" 

Spontaneous combustion, is there such a happening? 

Stain on the character of manuscripts received at the J.P. 

Statutes and statutory instruments, larger laws by 
increase in size 253 

Stone’s Justices Manual, apparently stolen, reviewing 
the evidence 

Structured decision-making, unstructured decisions 
in some courts, such as Backwater P.S.D. 

"Sweet Fanny Adams", origin of the phrase 

Taxis and buses, law concerning, should it be a case of 
“arrest that bus"? 

"Temporary Notice", outside public houses, a sign of 
the times? 

"The Last Judgment", machine at Covent Garden 

The Meduse, 13 days of anarchy 

"Time gentlemen, please!", will this call become redundant 
on the abolition of licensing hours? 

Traffic lights, the next target for privatization? 

USA and UK, latter ahead of the game, for once, on 
barring women from clubs 

Universities, an academic exercise, when asking 
for dozen copies or more of applications for positions 

Video tapes, lost and found at "Brougham’s" home 

Wentworth Association for the Prosecution of Felons 
revisited 

Whispers in court, are they necessary when trying to 
identify solicitors, etc.? why not a straight question 
in clear tones? 

"With respect", Judge Staunton’s complaint against such 
phrases 

Women, barred from clubs, UK ahead of USA for once 

Yuppies, Sloanes and other unmentionables 


331, 430 


150th ANNIVERSARY ISSUE 


Common law over the last 150 years: an Anglo-American 
perspective 

1837 prospectus 

Family firm of solicitors 

45 years of the ‘J.P.’ - a personal memoir 

Half a century in the courts 

rouse of Correction at Folkingham 

J.P. Reports 

Martyrs’ story 

Messages of goodwill 

On the 100th anniversary 

Patron saint of lawyers 

Probate and perjury 

Probation service: from moral optimism through 
penological pessimism into the future 

Rev. Dr. W.J. Bolt, LL.M. 

Science of detection 

Short history of the "Justice of the Peace" 

Temple Bar 

Unfolding history of local justice 
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Playle, Mr. Ian, death of, tribute to 


POLICE 


Awards to police officers for research initiatives 
Chief constables’ annual reports: 

Bedfordshire 

Cambridgeshire 
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Police - continued Police - continued 


Derbyshire Policy decisions, reasons for and question of police 

Essex answerability, dangers still remain after 150 years 

Gwent Provincial police forces, increase in establishment 246 

Hertfordshire Tape recording of police interviews, results of field 

Lancashire trials (Parliamentary question) 256 

Lincolnshire Press and the criminal courts, complaints by press that 

North Riding there is too much protection given to defendants and 

South Yorkshire others in court, whether justified 274, 642 

Surrey -, outcome of a complaint to the Press Council 337 

Sussex Press Council, 32nd annual report 450 

Thames Valley ; 

West Midlands PRISONS AND DETENTION CENTRES 

West Yorkshire Boys in prison, non-custodial measures needed to avoid 
Cautioning drunks, an answer, or a cop out? imprisonment 136 
Duty solicitors, advice to suspects at police stations, Crown immunity for prisons, opposition to, from NACRO 487 

fee increase for Education and the ex-offender, important role of North 
Ethnic minority police officers and civilianization London Education Project 474 
Firearms, use of by the police, Home Office Working Equal opportunities for ex-offenders, NACRO ask for 704 

Party report Imprisonment, effect of upon families, research 444, 620 
-, -, -, Home Secretary’s response ILEA looking into prison education departments 485 
Metropolitan Police, new initiatives from on racial Mentally disordered individuals in the prison 

attacks and harassment, and the manner in which system 265, 616, 840 

prostitution is policed NACRO, annual report, positive community alternatives 
Minority community members and the police service, a suggested in 130 

new film aimed at stimulating ethnic minority Parole, does it meet society’s expectations? from Parole 

recruitment Board’s annual report 498 








THE ROYAL SCHOOL FOR DEAF CHILDREN MARGATE 
Founded in 1792 
Patron: Her Majesty Queen Elizabeth the Queen Mother 


A PROPER START IN LIFE 

We are more than just a school for the deaf - nearly half of our pupils have other handicaps too. Hearing children 
know hundreds, perhaps thousands of words when they start school. At Margate the children are lucky if they 
know a few dozen. They are profoundly deaf - to most noises, to almost all speech. A proper start in the life for 
those youngsters would be cheap at any price. 

We also have a unit that caters especially for the multiply handicapped profoundly deaf and the deaf/blind. 

Two units outside the main schooi complex train the over 16 year olds for work and enables them to gain skills in 
independent living. 

To continue providing these specialised facilities requires a constant income from donations and legacies. Please 
help them gain a PROPER START IN LIFE. 


Registered Office: Victoria Road, Margate, Kent CT9 1NB. 
Telephone Thanet 227561 Registered Charity No. 325109 
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Prisons and Detention Centres - continued 


-, future of and suggestions for change 

-, review, Home Secretary announces 

Prison building costs, The Costs of the Prison 
Building Programme, Howard League publication 

Prison discipline, a new tribunal? 

-, -, Government steps back following responses 

Prisons, judgment on racial discrimination in 

-, NAPO criticizes Government prison policy 

-, privatization of prisons, ACOP’s reservations 

Prisoners, release for short-term what will be the 
effect on the public of Home Secretary’s decision? 

-, untried, in prison department establishments 
(Parliamentary question) 

Remand decisions and over-population, Prison Reform 
Trust’s report The Remand Explosion 

See also under "Children and Young Persons" "Crime 
and Punishment"; "Criminal Law"; "Magistrates" 


PROBATION 


_ Association of Chief Officers of Probation, annual 
conference 


Central Council of Probation Committees, annual report 


Chief probation officers’ annual reports: 
Gloucestershire 
Greater Manchester 

Deferred sentence, progress reports, reference to 
committal of further offence 

Heart of probation, what does the probation service 
really stand for? 

Probation Educational and Research Trust (PERT), 
established 

"Probation - The Next Five Years", "a joint statement" 
from the Central Council of Probation Committees, 
the Association of Chief Officers of Probation and 
the National Association of Probation Officers 

Remand prisoners, probation officers’ time helping 
in connexion with persons on remand (Parliamentary 
question) 

Statement of National Objectives and Priorities 
(SNOP), and the probation service, some neglected 
features 

Public health, statutory nuisance, block of flats, 

whether each tenant is a person aggrieved by the 

condition of the block as a whole, ss. 92 & 99, Public 

Health Act 1936 (Birmingham District Council v. 

McMahon and Others, N.C.) 


Q 


Queen’s Birthday Honours 
Queen’s Speech 


R 


Race relations, Commission for Racial Equality, 
annual report 

Railways, travelling without paying correct fare, using 
second class ticket in first class compartment and 
avoiding paying extra, what offence? 


ROAD TRAFFIC ACTS 
Causing death by reckless driving, questions of 
admissibility of evidence of other offences 
-, reckless driving 


and careless driving, sentencing guidelines, a comment 


594, 610 


139 


392, 508 


497, 622, 841 


395, 480 


431 


847 
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Road Traffic Acts - continued 


Department of Transport, Ministerial responsibilities at 421 
Drink/driving, Bedfordshire seminar on 418 
-, course for those convicted of, Hampshire probation 
service and University of Southampton teaching pack fe 
-, new anti-drink/drive campaign 332 
-, offences, another watershed in from decision in 
Cracknell v. Willis 
-, (see also under "Driving with blood/alcohol level 
above prescribed limit" (below)) 
Driving disqualification, against the short driving ban 713 
-, exceptional way of dealing 
with hardship, mitigating circumstances, whether 
analogous to special reasons 113 
Driver Licensing Regulations, consolidation and 
amendments 575 
Driving test, fee to be increased 240 
-, official review published 845 
Driving with blood/alcohol level above prescribed 
limit, adjournment to allow for social inquiry report, 
refused, court probation officer gives oral report, 
sentence, appeal, whether report should be before 
the Crown Court 496 
-, back calculation, proportion now at the moment of 
driving instead of when specimen provided 529 
-, blood sample was "impure", decided in Dear v. DPP 847 
-, breath specimen, failure to provide, reasonable 
excuse rightly found, result of decision in 
Cotgrove v. Cooney 33 
-, breath tests, more breath tests, but a smaller 
proportion positive, Home Office statistical bulletin 609 
-, -, no delays in administering, inter-action of 
the Police and Criminal Evidence Act 1984 and the 
excess/alcohol provisions in the Road Traffic Act 1972 577 
-, evidence of analysis by Lion Intoximeter, unusual 
discrepancy between readings, whether evidence of 
malfunction of machine, Road Traffic Act 1972, s.6 
(Newton v. Woods, N.C.) 428 
-, failing to understand the request for breath, 
considered in DPP v. Gurpal Singh 466 
-, failure to provide a breath sample for analysis 
in the Lion Intoximeter 
-, following the option through from Intoximeter not 
producing a print-out to alternative blood sample, 
prosecution must be based on latter sample 593 
-, refusing a specimen in Bedfordshire 434 
-, taking samples from drinking drivers, effect of 
the continuing "non-statutory option" 
-, Transport Act 1981, appealing the excess/alcohol 
law under, obligatory to give statutory warning 21 
-, -, effect, when the wrong form of words 
invalidates procedure 17 
-, whether defendant need not attend court and can 
be represented by solicitor 
Fixed penalties, appeal against registration sum taken 
to be analogous to a fine, whether appeal can be to 
Crown Court 
-, growing importance of following implementation of 
Part III, Transport Act 1982 
-, offence, summons for a further offence, effect 
on penalty points 
-, procedure, statutory declarations, 
interpretation of "reasonable excuse" 
-, Statutory declarations relating to fines 
registered in default of payment of fixed penalty, 
whose responsibility to determine reasonable excuse? 368 


832, 841 


249, 268 


230, 430 


176, 400 
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Road Traffic Acts - continued 


Foreign lorry driver, fines on, employer unable to 
pay, whether "exclusion orders" the answer 

Highway Code, new 

Insurance, police driver, when no third party 
insurance required 

London Traffic Monitoring Report from Department 
of Transport 

Mechanical digger that constituted a danger, 
interpretation of reg. 97(1) of the Motor Vehicles 
(Construction and Use) Regulations 1978 

Motorcycle visor regulations, in force 

Motor vehicle registrations 

Overloading, maximum penalty for, correction 

Parking alongside a kerbed footway, blocking 
the occupier 

Quitting a Vehicle on private premises, a gap in 
the regulations? 

Reckless driving, defence of necessity strictly 
construed 

Rehabilitation of Offenders Act 1974, applicability 
to road traffic offences 

Road casualties, statistics 

Road traffic in the first quarter of 1987 

Road Traffic Law Review, deferred completing report 
in order to deal with a number of additional issues 
concerning the wheelclamping and impounding of 
vehicles 

Seat belt, no exemption from wearing for newsagent 
and newspaper distributor in Webb v. Crane 


Special reasons, driving without due care and attention, 


police officer carrying out his duty, an unusual 
combination of circumstances 
Speeding, using the M.C.A. procedure, where should 
not be used 
Transport Act 1968, environmental regulations 
Vehicle excise licence duty, strengthening enforcement 
-, prosecutions, paying of back duty, Government 
strengthen the law by restricting scope for the legal 
avoidance of back duty 


S 


Sex shops, licence a matter for local authority 

Scottish crime figures, 1986 

Smugglers and magistrates, Sussex and Kent, 
1740-50 - Part I 


SOLICITORS 

Fixed costs (Practice Note) 

Law Society, establishment of its International 
Relations Committee 

-, mixed partnerships, views on 

-, response to Law Commission Working Hoe 

No. 100 - Care, etc. 

-, response to Law Commission Working Paper 
No. 101 - Wardship 

-, rights of audience, Law Society’s submissions to 
the Marre Committee 

-, self indemnity, Solicitors Indemnity Rules 1987, 
approved 

-, senior appointments 

-, of Scotland, award for outstanding public service 
by newspapers, magazines and radio and television 

Lay Observer, annual report 

London Criminal Courts Solicitors Association, 


129 


192, 258 


193 


416 


289 


Solicitors - continued 


newsletters 
Profession, future for in the light of the breakup 
of the old partnership system, the possibility of 
joint partnership arrangements with other professions 
and the growth of communal law centres 354 
Scottish Consumer Council survey on solicitors in Scotland 731 
Solicitor’s Almanac 1987 43 


T 


431 THEFT 


427 
169 


88, 268 


169, 268 


180 
384 


172, 680 


Ath 


19 


Going equipped for theft, whether offence committed 
when defendant in possession of equipment at time of 
attempted theft or theft (Minor v. Director of Public 
Prosecutions, N.C.) 843 
Handling, knowledge and belief enough, but not suspicions 729 
-, position where partnership property is involved 115 
-, subsequent knowledge or belief 839 
Interfering with a car intending to commit an offence, 
defendant owed money for repairs, what offence? 
Low value theft, abolition of jury trial 
"Overcharging" as theft, principles of offence examined 
in R. v. Stockwell 
Removing small thefts from the Crown Court, whether 
would lead to complications 
“Walk in theft", at students’ room in colleges, should it 
be treated any differently from other offences of theft? 


304 
657 


257 


705 Town and Country Planning Acts, enforcement and stop 


815 


698, 841 
284, 447 


notices, whether incorporation of matters of fact and 
degree results in notices being void on the ground of 
uncertainty, ss. 22, 87, and 90, Town and Country 
Planning Act 1971 (R. v. Runnymede Borough Council, 
ex parte Sarvan Singh Seehra, N.C.) 


226 TRADE DESCRIPTIONS ACTS 


610 


Application for certiorari, whether statement in 
MOT certificate could amount to indication within 
ss. 1 and 2 Trade Descriptions Act 1968 (R. v. 
Coventry City Justices, ex parte Farrand, N.C.) 

Bringing trading standards legislation nearer the local 
trader, result of decision in Riley v. Webb 

Counterfeit goods, false description contrary to 
s.1(1)(b) of the Trade Descriptions Act 1968, whether 
the justices entitled to take into account the personal 
attributes and capacities of defendant in deciding 
whether all reasonable precautions and all due diligence 
had been taken and exercised, whether the defendant 
could with reasonable diligence have ascertained falsity 
of description, s.24(1) and (3) Trade Descriptions Act 
1968 (Denard v. Abbas, N.C.) 

"Due diligence", defence of, case law examined 

-, meaning of "due diligence", "reasonable precautions" 
and "personal attributes" 

False mileometer readings, alteration carried out 
by defendant, whether disclaimer effective to 
negative charge of applying false trade description, 
s.1(1)(a) Trade Descriptions Act 1968 (R. v. 
Southwood, N.C.) 

-, whether notice in office of dealer effective 
disclaimer, whether sufficiently bold, precise and 
compelling, s.1(1)(b) Trade Descriptions Act 1968 
(Blunden v. Gravelle Ltd., N.C.) 

Food described as vegetable lard, whether false or 
misleading, meaning of lard, effect of adjective 
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Trade Descriptions Acts - continued 


vegetable, whether could amount to disclaimer, 
ss. 2 and 3 Trade Descriptions Act 1968 and 

reg. 8 Food Labelling Regulations 1980 (Wolkind 
and Northcott v. Pura Foods Limited, N.C.) 

High level braking lights for motor vehicle, false 
description, offence by corporate body, whether 
attributable to neglect of director (Hirschler v. 
Birch, N.C.) 

See also under "Consumer Protection" 

Statement in holiday brochure, false indication as 
to accommodation or facilities at hotel, whether 
failure of appellant to make inquiries amounted 
to recklessness, s.14(1)(b) Trade Descriptions 
Act 1968 (Best Travel Company Ltd. v. Patterson, 


Vv 


Video Recordings Act 1984, in force 

Video Recordings Act 1984 (Home Office Circular 
No. 40/1987) 

Violent Crime - Police Advice for Women on How To 
Reduce the Risks, Home Office booklet 

Victims, National Association of Victims Suppori 
Schemes, annual meeting 

-, -, annual report 

-, research, Home Office funded in-depth study 

-, services, a review of British and American 
practices, with special reference to the victim 
in court 


NC) Ww 


Wireless telegraphy, pirate radio station, forfeiture 
U of wireless telegraphy apparatus, whether records and 
tapes subject of forfeiture, whether "use" in s.1(1) of 
Wireless Telegraphy Act 1949 means "available for use" 
(Rudd v. Secretary of State for Trade and Industry, N.C.) 
Wreck of the Hornby Brig 


Unemployment and crime, NACRO report 
-, NACRO’s solutions 
USA, crime and sentencing policy in 








SO MUCH STILL TO BE DONE 

for the hundreds of elderly people from all parts of 
the country — lonely, living in distressing circum- 
stances — who are waiting and hoping that we can 
accommodate them soon in self-contained flatlets of 
their own. 


Time for them is running out fast! 

We have the skill, experience and desire to provide 
still more self-contained flatlets, where the elderly 
can live independent, secure and comfortable lives. 


But tomorrow may be too late. We need your help now. 
Only the unceasing flow of legacies, gifts and cov- 
enants will enable us to continue to provide this vital 
housing need. 


PLEASE REMEMBER US AND THE 
ELDERLY IN YOUR WILL 


The Secretary (J.P.), 

FELLOWSHIP HOUSES TRUST, 
Clock House, Byfleet, 

Weybridge, Surrey. 

Telephone: Byfleet 43172 


Reg. Charity No:— 205786 
Reg. Housing Association ate L.1821 
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151 J.P. 39 
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AT THIS SPECIAL TIME OF THE YEAR 


A DOZEN REASONS 


Help TheHomeless 


B® Homelessness is a growth industry. 
®@ Single Homeless shows spectacular growth. 


® Resources to ameliorate the problem are 
increasingly constrained. 


@ Even Government policies sometimes add to 
the rising demand but do little to improve 
supply. 

® The vulnerable have the lowest chances of 
attaining a secure way of life. 


® People with special needs are made to cope 
as if their special needs did not exist. 


m The young homeless present unique 
challenges, especially in inner city areas. 


m Homelessness amongst single women is 
rising faster than amongst single men. 


w There are fewer resources for women. 


® Care in the Community is stumbling along and 
causing casualties as it does. 


@ Offenders re-offend because of inadequate 
supportive resources in the community. 


@ There are over 20 significant groups of 
vulnerable people for whom no adequate 
resources exist. 





Help the Homeless was founded in 1975. Its first 
national appeal under the Chairmanship of Sir 
Robert Mark, GBE, raised an initial capital sum 
that has enabled the charity to make grants 
totalling £188,173. We wish to extend our support 
at a time of rising demand and severe financial 
constraints. 


In supporting Help the Homeless you are 
assured that the total donation is used to fight 


homelessness. Our constituency has a low 
priority in both political and giving terms. That 
needs changing if more people are to be housed, 
warm, fed and given hope of a future. 





Help the Homeless is a Company Limited by 
Guarantee No. 1238563 and a Registered Charity 
No. 271988. 











Donations to: 


Chairman: FRANCIS J. BERGIN, BA, FCIS, FSCA. Secretary Director: EMLYN JONES. 


Registered Office: 33 Long Acre, London WC2E 9LA. Telephone: 01-240 3222. 
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106 Jermyn Street 
London, SW1Y 6EE 


PLEASE REMEMBER US 
WHEN ADVISING YOUR CLIENTS 


W.S.P.A. exists to promote the welfare of animals in 
any part of the world. Humane transportation and 
slaughter, whaling, sealing, pollution and conservation 
are only some of the international problems which 
W.S.P.A. seeks to solve by co-operation with local 
organizations and representations at government 
level. W.S.P.A. has consultative status with United 
Nations and other inter-governmental bodies and is 
the only international animal welfare organization 
with trained staff ready to assist with any problem 
and organize relief in disaster areas. 


W.S.P.A. (BRITISH SECTION) is a registered charity 
and needs legacies to maintain this vital work. 
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Litigation 


A JOURNAL OF 5 CONTENTIOUS BUSINESS 


This was the first specialist legal publication to cater exclusively for the litigation lawyer - 
solicitor or barrister. The editor is a practising barrister advised and supported by a team of 
seven specialist editors, who are either solicitors or barristers. Litigation both analyses and 
disseminates the most recent developments in litigation law and procedure for the immediate 
practical benefit of the practitioner. Warmly welcomed, on its inception, by the then Lord 
Chancellor (Lord Hailsham) and by the President of the Family Division (Sir John Arnold) we 
believe it has lived up to the expectations of these and other distinguished figures in the legal — 
world who were kind enough to send their good wishes and also to those who have subscribed 
to the journal throughout its existence 


Published eight times a year. 


Litigation subscription rate is £32.50 p.a. and is available from: 


Barry Rose Law Periodicals Ltd 
Little London 
CHICHESTER Telephone 


(0243) 787841 
West Sussex PO191PG Fax 
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Family Court Reporter 


As a result of ever increasing pressures resulting from the number of ‘reportable’ cases, 
particularly those emanating from the Family Division, the Publishers of Justice of the Peace 
Reports last month decided to anticipate the creation of the Family Courts by the creation of a 
new series of law reports to be known as the Family Court Reporter. As is well-known, all main 
political parties are committed to the establishment of Family Courts, to end the present mish- 
mash on Family Law matters where, in certain areas, High Court, County Court and 
Magistrates’ Court jurisdictions can all be involved, and the only obstacle at present appears to 
be the provision of funds by the central government. 


It could be said that in establishing the Family Court Reporter at this time, we are ‘jumping the 
gun’, but confronted as we are with such numbers of Family Division cases of ‘reportable’ 
quality the present balance of the series can be affected unless we take action now. In short, 
J.P. Reports have endeavoured, as a specialist series, to report for over 150 years those cases 
applicable to the work of the Quarter and Petty Sessions (now of course the Crown Court and 
the Magistrates’ Court) and the growth in the number of matrimonial cases threatens to 
overwhelm almost, those cases affecting other aspects of magister’ 1 law. It is a logical 
development to separate those cases coming from the Family Division applicable to 
magistrates’ courts (and to add to them by including the whole range of subjects coming before 
the Family Division for decision). If the Publishers should be wrong in their estimation that it 
is only a question of time before Family Courts are established, the Family Court Reporter will 
even so be of lasting value for the quality of its contents. 


The Publishers have been extraordinarily fortunate in securing the services of Mr. C.T. 
Latham, OBE, Stipendiary Magistrate, Greater Manchester (a former editor of Stone’s Justices’ 
Manual, former editor of Family Law Reports, and author of "How Much?", and latterly 
specialist editor, Domestic Proceedings, Justice of the Peace Reports), as Editor. Her Honour 
Judge Jean Graham Hall, LL.M., a leading protagonist over many years for the Family Court 
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Founded 1882 
Patron: H.M. The Queen 
President: The Lord Olivier 
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SENDING DONATIONS TO: 

Mrs. R. Stevens, Genera! Secretary (Ref: JOP ) 
ACTORS’ BENEVOLENT FUND 
6 Adam Street, London WC2N 6AA 
Telephone: 01-836 6378 
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Fund is a Registered Charity (No. 268936) which receives 
donations or legacies from the public, and voluntary subscriptions from serving Metropolitan Police Officers 
for the relief of distress due to death, illness, injury, or other causes among members of the Force, including 
cadets, ex-members of the Force, widows and orphans. 


The total income is distributed by monthly grants, in proportions determined annually by the Trustees to 
the following Funds:— 
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are also empowered to make grants to such other Metrop Police Charitable Funds as may exist from 
time to time. 
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Metropolitan Police (PT6 Branch), Wellington House, 67-73 Buckingham Gate, London SW1E 6BE 
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ANALYTICAL INDEX TO CASES 


ADOPTION 


Agreement of parent - parent refusing to agree to adoption - child left with proposed 
adopters - mother at first agreeing to adoption but desiring access - subsequently 
changing mind - wishing to bring up child herself - whether agreement 
unreasonably withheld - whether agreement should be dispensed with - whether 
court should make adoption order with access to natural parent. 


The child was born in August 1980. Soon after, the mother left her then husband, taking the child 
with her. For a period she and the child lived with the applicants. In May 1981, after her then 
husband had vacated it, the mother returned to the former matrimonial home with the child. The 
mother then began an association with a Mr. M. In May 1982 the mother arranged for the applicants 
to care for the child. At first this was to be for a short period only but in fact the child has remained 
with the applicants ever since. In June 1982, her first marriage having been dissolved, the mother 
married Mr. M. At around this time the possibility of the applicants adopting the child was being 
considered and in October 1982 the mother sent a note to them intimating her agreement to 
adoption. In November 1982 the applicants gave notice of intention to adopt the child. The mother 
stated her agreement to a social worker. In February 1983 the mother indicated that she would agree 
to adoption only if she could have access, and soon after that she told the applicants she wanted the 
child returned to her. The applicants instituted wardship proceedings seeking care and control of the 
child with a view to adoption. In June 1983 the mother again indicated her agreement to adoption 
provided she could have access. She saw very little of the child from then onwards. There was, 
however, frequent contact between the child and the maternal grandparents. 

The application for an adoption order came before Sir John Arnold, P. in February 1985. By this 
time the mother had withdrawn her agreement to adoption and wanted the child returned to her. The 
attitude of the applicants was that they sought adoption but were prepared to allow the mother and 
the grandparents to have access. The President found that the child had settled well with the 
applicants and that it would be dangerous to remove him to a new home. He also found that it would 
be in the child’s interests if access by the mother and grandparents continued. The mother hoped that 
eventually the child would return to live with her. The President found that this hope was likely to 
communicate itself to the child and have an adverse and unsettling effect upon the child. He 
therefore held that adoption, being permanent, would be more likely to give stability and security to 
the child than a potentially revocable order for care and control. The President found that the 
mother was withholding her agreement unreasonably as there was an agreement between the mother 
and the applicants as to access and, as such an agreement could be enforced by the court, the 
hypothetically reasonable mother would not, in the circumstances, withhold her consent. He 
therefore dispensed with her consent and made an adoption order. 

The mother appealed. 


Held — allowing the appeal: (1) When considering whether agreement to adoption was being 
unreasonably withheld the court must assess reasonableness as stated in Re W (An Infant) (1971) 135 
J.P. 42, 259; [1971] A.C. 682. The test was reasonableness in all the circumstances of the case. The 
court should not substitute its own view for that of the parent. The question in each case was whether 
the parental veto came within the band of possible reasonable decisions. Further, as stated in Re H; 
Re W (1983) 4 F.L.R. 614, where the parent presents herself at the time of the hearing as someone 
capable of caring for the child, that was a factor which the hypothetical reasonable parent should 
take into account. The chances of a successful re-introduction to, or continuance of contact with, the 
natural parent was a critical factor. 

(2) An adoption order might be made with an expectation of continued access by the parent, but 
such an order should only be made in most exceptional cases. In cases where such an order had been 





made the court had emphasized that on adoption the adoptive parents took over completely from 
the natural parents the role of parents of the child, so that any conditions as to access should not 
detract from the rights and responsibilities of the adoptive parents: see Re S (A Minor) (Adoption 
Order: Access) [1976] Fam. 1; Re H (A Minor) (Adoption) [1985] F.L.R. 519; and Re M (A Minor) 
(1985) 149 J.P. 574. 

(3) In this case the basis upon which the mother’s agreement had been dispensed with was that she 
agreed to adoption subject only to a condition of access. But that was not, in fact, the position. The 
mother opposed adoption. It had not been found that the welfare of the child so clearly indicated 
that the child should be adopted that the hypothetically reasonable mother must have regarded the 
welfare condition decisive so long as she had access. It had not been contemplated that there should 
be adoption without access. Although there was authority for making an adoption with access to the 
natural parent, such an order must not detract from the rights of the adoptive parents who could 
subsequently refuse access. This being so, the mother could not be said to be withholding her 
agreement unreasonably on this ground. Further there were possible grounds upon which the 
mother’s refusal of her agreement might be considered reasonable. It was not alleged that she was a 
bad mother or incapable of providing a home for the child. Although she had perhaps been 
irresponsible in leaving the child with the applicants, her evidence that she had a home of her own 
and was capable of looking after the child was clearly a consideration to be carefully considered and 
weighed in the balance when assessing the reasonableness of her attitude. In all the circumstances it 
could not be said that the mother’s agreement to adoption was unreasonably withheld and it should 
not have been dispensed with. 

(4) Since the hearing at first instance further evidence had come to light. This disclosed matters 
which caused grave concern as to whether the adoption order should stand without further 
investigation. The adoption order would be discharged and the wardship continued with care and 
control to the applicants. A direction would be made under s. 22(4)(a) of the Children Act 1975 that 
that subsection should not apply so that, if appropriate, a further application for an adoption order 
could be made. : 

Appeal from Sir John Arnold, P. 


Re V (a Minor) (Adoption: Parental Agreement) C.A. 


Application by grandfather and his wife - mother agrees to adoption - father not known 
- social worker recommends custodianship rather than adoption - principles upon 
which court should direct that adoption application was to be treated as an 
application for custodianship. 


In June 1982 the mother gave birth to an illegitimate son. The father’s identity was unknown 
and he had never played any part in the child’s life. The mother did not look after the child herself 
but at first placed him with her mother (who was divorced from her father). When the child was six 
months old, he was placed with the mother’s father and his second wife ("the applicants"). The 
child had ever since been brought up by the applicants who treated him as their own son. The male 
applicant (who was the grandfather of the child) was aged 52; the female applicant was aged 39. 
There was a close and obvious bond between the child and the applicants. It was agreed by all 
concerned that the welfare of the child would be best promoted by his being brought up in the care 
of the applicants. The mother, who had married in 1983, did not wish to resume the care of the 
child. She saw the child on occasions when she visited her father (the male applicant) or other 
members of the family but never specifically visited the child. 


The applicants applied to adopt the child. A reporting officer was appointed and duly reported 
that the mother freely and unconditionally agreed to the making of an adoption order. As the child 
had not been placed by an adoption agency, the local authority was given notice under s. 18 of the 
Children Act 1975 and, by virtue of r. 15(2)(d) of the Adoption Rules 1984, became respondents to 
the application. In accordance with r. 11 and sch. 2 to the Rules a social worker of the local 
authority prepared a report including (as required by para. 7(e) of sch. 2) an opinion on the 
relative merits of adoption and custody. The social worker who prepared the report expressed the 





opinion that an adoption order would not enhance the relationship the child had with the 
applicants and could confuse existing relationships. The social worker further expressed her belief 
that a custodianship order would be the appropriate option for the child and the applicants. 

On September 3, 1986 the court of its own motion gave directions that the hearing, which was 
listed as a short uncontested hearing, was to take place on October 1, 1986, and that the child and 
the social worker who had prepared the local authority’s report should attend. At this time the 
applicants had not received a copy of the social worker’s report or been given any information as 
to its contents. Although by r. 22(5) of the 1984 Rules the report was confidential, by r. 53(2) the 
applicants were entitled to inspect any part of the report which referred to them for the purposes 
of the hearing subject to any direction of the court. No directions were given as to the social 
worker’s report but a copy was supplied to the applicants’ solicitor a week or so before the hearing. 
The solicitor discussed the report with the applicants. 

At the hearing only brief evidence was given. The applicants stated they wished adoption, not 
custodianship. The social worker said that adoption was not necessary and that custodianship 
would provide the necessary security for the child. The Judge found that there was no doubt as to 
the suitability of the applicants to bring the child up; that the relationship between the child and 
the male applicant was relevant; and that the social worker’s reservations about adoption were 
compelling. He therefore refused to make an adoption order but made a custodianship order. The 


Judge did not preclude a further application for adoption when the child was old enough for his 
opinions to be taken into account. 


The applicants appealed. 


Held: (1) By the terms of s. 37(1) of the Children Act 1975, on an application for an adoption 
order by a'relative of the child, if the court was satisfied that the child’s welfare would not be 
better safeguarded and promoted by the making of an adoption order than it would be by the 
making of a custodianship order, it should direct that the application be treated as an application 
for a custodianship order. Therefore, the court must be satisfied that the child’s welfare would not 
be better safeguarded by adoption as compared to custodianship. If the balance of advantage was 
exactly even, the court could not be so satisfied and there was no occasion to consider 
custodianship further. Thus, the court had to find that custodianship offered the child greater 
benefit than adoption before directing that the application be treated as an application for a 
custodianship order. In this case there was no indication that the Judge had considered the proper 
construction of s. 37(1) of the 1975 Act. His judgment was unsatisfactory and it was open to the 
Court of Appeal to consider the facts itself. 

(2) It was agreed that it would not be in the child’s interests to disturb his de facto relationships 
with the applicants. Therefore, the paramount factor affecting his future welfare was to make an 
order which would secure the child in his de facto relationships in such a way as to minimize the 
risk of the natural mother, or anyone else, seeking to disrupt them. This an adoption order could 
achieve with greater prospect of success than a custodianship order. The legal relationships would 
coincide with the actual relationships on which the child was totally reliant. Further, when the child 
was introduced to the true facts of his parentage, adoption would have conferred upon him the 
legal status of child of the applicants which was likely to reduce the risk of emotional confusion or 
the onset of insecurity. Consequently, the appeal would be allowed and an adoption order made. 

(3) Where a confidential report to the court opposed the adoption application, a practical 
problem would arise if inspection of the report by the applicants did not take place until the 
hearing. It would seem sensible for the court to consider the extent to which the applicants could 
see a confidential report long enough before the hearing to enable them to give instructions to 
their legal representative and to decide what evidence to adduce about the contents of the report. 

(4) Where a local authority became a respondent as a result of the application of s. 18 of the 
1975 Act and r. 15(2)(d) of the Adoption Rules 1984, and the officer of the authority proposed 
custodianship rather than adoption, the authority should normally appear to argue their view. 


Appeal: from His Honour Judge Verney sitting at Aylesbury county court. 


Re S (A Minor) (Adoption or Custodianship) C. A. 





Confidential report to court - applicants’ entitlement to see any part of report referring 
to them subject to directions of court - report recommending custodianship - 
desirability of directions being given in good time before hearing. 


In June 1982 the mother gave birth to an illegitimate son. The father’s identity was unknown 
and he had never played any part in the child’s life. The mother did not look after the child herself 
but at first placed him with her mother (who was divorced from her father). When the child was six 
months old, he was placed with the mother’s father and his second wife ("the applicants"). The 
child had ever since been brought up by the applicants who treated him as their own son. The male 
applicant (who was the grandfather of the child) was aged 52; the female applicant was aged 39. 
There was a close and obvious bond between the child and the applicants. It was agreed by all 
concerned that the welfare of the child would be best promoted by his being brought up in the care 
of the applicants. The mother, who had married in 1983, did not wish to resume the care of the 
child. She saw the child on occasions when she visited her father (the male applicant) or other 
members of the family but never specifically visited the child. 

The applicants applied to adopt the child. A reporting officer was appointed and duly reported 
that the mother freely and unconditionally agreed to the making of an adoption order. As the child 
had not been placed by an adoption agency, the local authority was given notice under s. 18 of the 
Children Act 1975 and, by virtue of r. 15(2)(d) of the Adoption Rules 1984, became respondents to 
the application. In accordance with r. 11 and sch. 2 to the Rules a social worker of the local 
authority prepared a report including (as required by para. 7(e) of sch. 2) an opinion on the 
relative merits of adoption and custody. The social worker who prepared the report expressed the 
opinion that an adoption order would not enhance the relationship the child had with the 
applicants and could confuse existing relationships. The social worker further expressed her belief 
that a custodianship order would be the appropriate option for the child and the applicants. 

On September 3, 1986 the court of its own motion gave directions that the hearing, which was 
listed as a short uncontested hearing, was to take place on October 1, 1986, and that the child and 
the social worker who had prepared the local authority's report should attend. At this time the 
applicants had not received a copy of the social worker’s report or been given any information as 
to its contents. Although by r. 22(5) of the 1984 Rules the report was confidential, by r. 53(2) the 
applicants were entitled to inspect any part of the report which referred to them for the purposes 
of the hearing subject to any direction of the court. No directions were given as to the social 
worker’s report but a copy was supplied to the applicants’ solicitor a week or so before the hearing. 
The solicitor discussed the report with the applicants. 

At the hearing only brief evidence was given. The applicants stated they wished adoption, not 
custodianship. The social worker said that adoption was not necessary and that custodianship 
would provide the necessary security for the child. The Judge found that there was no doubt as to 
the suitability of the applicants to bring the child up; that the relationship between the child and 
the male applicant was relevant; and that the social worker’s reservations about adoption were 
compelling. He therefore refused to make an adoption order but made a custodianship order. The 
Judge did not preclude a further application for adoption when the child was old enough for his 
opinions to be taken into account. 

The applicants appealed. 


Held: (1) By the terms of s. 37(1) of the Children Act 1975, on an application for an adoption 
order by a relative of the child, if the court was satisfied that the child’s welfare would not be 
better safeguarded and promoted by the making of an adoption order than it would be by the 
making of a custodianship order, it should direct that the application be treated as an application 
for a custodianship order. Therefore, the court must be satisfied that the child’s welfare would not 
be better safeguarded by adoption as compared to custodianship. If the balance of advantage was 
exactly even, the court could not be so satisfied and there was no occasion to consider 
custodianship further. Thus, the court had to find that custodianship offered the child greater 
benefit than adoption before directing that the application be treated as an application for a 
custodianship order. In this case there was no indication that the Judge had considered the proper 
construction of s. 37(1) of the 1975 Act. His judgment was unsatisfactory and it was open to the 





Court of Appeal to consider the facts itself. 

(2) It was agreed that it would not be in the child’s interests to disturb his de facto relationships 
with the applicants. Therefore, the paramount factor affecting his future welfare was to make an 
order which would secure the child in his de facto relationships in such a way as to minimize the 
risk of the natural mother, or anyone else, seeking to disrupt them. This an adoption order could 
achieve with greater prospect of success than a custodianship order. The legal relationships would 
coincide with the actual relationships on which the child was totally reliant. Further, when the child 
was introduced to the true facts of his parentage, adoption would have conferred upon him the 
legal status of child of the applicants which was likely to reduce the risk of emotional confusion or 
the onset of insecurity. Consequently, the appeal would be allowed and an adoption order made. 

(3) Where a confidential report to the court opposed the adoption application, a practical 
problem would arise if inspection of the report by the applicants did not take place until the 
hearing. It would seem sensible for the court to consider the extent to which the applicants could 
see a confidential report long enough before the hearing to enable them to give instructions to 
their legal representative and to decide what evidence to adduce about the contents of the report. 

(4) Where a local authority became a respondent as a result of the application of s. 18 of the 
1975S Act and r. 15(2)(d) of the Adoption Rules 1984, and the officer of the authority proposed 
custodianship rather than adoption, the authority should normally appear to argue their view. 


Appeal: from His Honour Judge Verney sitting at Aylesbury county court. 


Re S (A Minor) (Adoption or Custodianship) C. A. 


Parental agreement - baby removed from parents after suffering serious non- 
accidental injuries - care and control to local authority in wardship - Judge finding 
no possibility of rehabilitation of child with parents and terminating access - foster 
parents applying for adoption - parents refuse to agree to adoption - whether 
agreement unreasonably withheld. 


The child, a girl, was born in May 1981. During the first few months of her life she suffered 
serious non-accidental injuries. She was removed from her parents by the local authority under a 
place of safety order and wardship proceedings begun. The child’s injuries were found to have 
been caused by one or other of the parents. 

In June 1982 the child was placed by the local authority with the present foster parents. On 
December 3, 1982 Reeve, J. decided there was no possibility of rehabilitation between the child 
and the parents and that the parents should have no further access. On November 26, 1984 Reeve, 
J. gave leave to the foster parents to commence adoption proceedings. 

The adoption application came before Judge Jean Graham Hall on November 7, 1985. The 
parents opposed adoption but said they would agree to the custodianship order in favour of the 
foster parents. The Judge found that the parents were unreasonably withholding their agreement 
to an adoption order and that the child’s welfare would best be served by an adoption order and 
not by any other type of order. 

The parents appealed. 


Held: dismissing the appeal: (1) The mere fact that the parents were prepared to agree to a 
custodianship order did not mean that their refusal to agree to an adoption order was not 
unreasonable. Custodianship did not give the child the permanent and secure place in a family 
which adoption gave. Further, if the parents unreasonably hoped the child might be returned to 
them, this could pose a threat to both the applicants and the child and have very adverse effect on 
the child. In this case the Judge’s decision that adoption was preferable to custodianship, so far 
from being plainly wrong, was plainly right. 

(2) The power of the court under s. 37(1) and (2) of the Children Act 1975 to direct that an 
application for an adoption order be treated as an application for a custodianship order placed an 
onus on the objector to adoption to satisfy or persuade the court that a custodianship order would 





better safeguard and promote the child’s welfare or would be more appropriate than an adoption 
order. In considering this question, the welfare of the child was to be regarded as the first and 
paramount consideration: s. 33(9) of the 1975 Act. The finding of the Judge in this case that the 
welfare of the child would best be served by an adoption order than by any other type of order was 
a finding she was fully entitled to make. 

(3) The test to be applied in deciding whether a parent’s refusal to agree to adoption was, as 
stated in Re W (An Infant) (1971) 135 J.P. 42; [1971] A.C. 682, the objective test of a reasonable 
parent having regard to all the circumstances. The welfare of the child was relevant to the extent a 
reasonable parent would take it into account. Also, as stated in Re H; Re W (1983) 4 F.L.R. 614, the 
chances of a successful reintroduction to, or continuance of contact with, the natural parent was a 
critical factor in assessing the reaction of the hypothetical reasonable parent. In the circumstances 
of this case, including the decision of Reeve, J. on December 3, 1982 that there was no possibility 
of rehabilitation and that access should be terminated, the decision of Judge Jean Graham Hall 
that the refusal of the parents to agree to adoption was unreasonable was not open to criticism. 


Appeal: from a decision of Judge Jean Graham Hall sitting at Croydon county court. 


Re A (A Minor) (Adoption: Parental Agreement) C. A. 


Parental agreement - parents oppose adoption but agree to custodianship - whether 
this rendered parents’ refusal to agree to adoption not unreasonable. 


The child, a girl, was born in May 1981. During the first few months of her life she suffered 
serious non-accidental injuries. She was removed from her parents by the local authority under a 
place of safety order and wardship proceedings begun. The child’s injuries were found to have 
been caused by one or other of the parents. 

In June 1982 the child was placed by the jocal authority with the present foster parents. On 
December 3, 1982 Reeve, J. decided there was no possibility of rehabilitation between the child 
and the parents and that the parents should have no further access. On November 26, 1984 Reeve, 
J. gave leave to the foster parents to commence adoption proceedings. 

The adoption application came before Judge Jean Graham Hall on November 7, 1985. The 
parents opposed adoption but said they would agree to the custodianship order in favour of the 
foster parents. The Judge found that the parents were unreasonably withholding their agreement 
to an adoption order and that the child’s welfare would best be served by an adoption order and 
not by any other type of order. 

The parents appealed. 


Held: dismissing the appeal: (1) The mere fact that the parents were prepared to agree to a 
custodianship order did not mean that their refusal to agree to an adoption order was not 
unreasonable. Custodianship did not give the child the permanent and secure place in a family 
which adoption gave. Further, if the parents unreasonably hoped the child might be returned to 
them, this could pose a threat to both the applicants and the child and have very adverse effect on 
the child. In this case the Judge’s decision that adoption was preferable to custodianship, so far 
from being plainly wrong, was plainly right. 

(2) The power of the court under s. 37(1) and (2) of the Children Act 1975 to direct that an 
application for an adoption order be treated as an application for a custodianship order placed an 
onus on the objector to adoption to satisfy or persuade the court that a custodianship order would 
better safeguard and promote the child’s welfare or would be more appropriate than an adoption 
order. In considering this question, the welfare of the child was to be regarded as the first and 
paramount consideration: s. 33(9) of the 1975 Act. The finding of the Judge in this case that the 


welfare of the child would best be served by an adoption order than by any other type of order was 
a finding she was fully entitled to make. 


(3) The test to be applied in deciding whether a parent’s refusal to agree to adoption was, as 
stated in Re W (An Infant) (1971) 135 J.P. 42; [1971] A.C. 682, the objective test of a reasonable 





parent having regard to all the circumstances. The welfare of the child was relevant to the extent a 
reasonable parent would take it into account. Also, as stated in Re H; Re W (1983) 4 F.L.R. 614, the 
chances of a successful reintroduction to, or continuance of contact with, the natural parent was a 
critical factor in assessing the reaction of the hypothetical reasonable parent. In the circumstances 
of this case, including the decision of Reeve, J. on December 3, 1982 that there was no possibility 
of rehabilitation and that access should be terminated, the decision of Judge Jean Graham Hall 
that the refusal of the parents to agree to adoption was unreasonable was not open to criticism. 


Appeal: from a decision of Judge Jean Graham Hall sitting at Croydon county court. 


Re A (A Minor) (Adoption: Parental Agreement) C. A. 


BUILDING REGULATIONS 


Proper approach of a magistrates’ court to a s. 36 notice which is good only as to part - 
burden of proof in appeal against a s. 36 notice - ss. 51 and 53, Magistrates’ Courts 
Act 1980; r. 14, Magistrates’ Courts Rules 1981; ss. 36 and 40, Building Act 1984; 
reg. 4 and sch. 1, Building Regulations 1985. 


The appellants carried out certain works in respect of a lean-to structure at the rear of their 
house, without submitting any plans to, or obtaining any approval from, the respondents as local 
authority. The respondents served a notice under s. 36 of the Building Act 1984 requiring either 
the removal of the relevant works or their alteration such that they would comply with the Building 
Regulations 1985. The appellants appealed against the notice to the magistrates’ court, under s. 40 
of the Act. 

Upholding the notice, the magistrates’ court decided that the works were subject to the 1985 
Regulations and that there had been non-compliance with those Regulations. One aspect of the 
non-compliance was that a certain wall failed to comply with the required standards of thermal 
insulation. On appeal by way of case stated to the Queen’s Bench Division of the High Court: 

Held (allowing the appeal): (a) On the evidence the magistrates’ court had been entitled to find 
that the works in question were subject to the 1985 Regulations; but (b) the requirements as to 
thermal insulation should have been applied to the building as a whole, rather than to a single wall 
of the building; and (c) where a s. 36 notice is good as to part and bad as to the remainder, the 
magistrates’ court should direct the local authority to withdraw the notice, since the local authority 
would not be entitled to serve the notice which they had actually served. 

(Per curiam: In proceedings arising out of a s. 36 notice the burden of showing non-compliance 
with the Regulations falls upon the local authority although once the local authority have shown 
that the works do not comply with a document approved under s. 6 of the 1984 Act (approval 
under s. 6 being for the purpose of providing practical guidance as to the requirements of the 
Regulations), the evidential burden shifts to the builder who must then show that the works do 
comply with the Regulations, notwithstanding the non-compliance with the approved document). 


Appeal: by way of case stated against a decision of a magistrates’ court upholding a notice 
served under s. 36 of the Building Act 1984. 


Rickards and Rickards v. Kerrier District Council Q.B.D. 625 


CHILDREN AND YOUNG PERSONS 


Access - child in care - parental rights resolution passed in 1977 under s. 2 of the 
Children Act 1948 repealed and re-enacted in s. 3 of the Child Care Act 1980 - no 
saving provision in 1980 Act - local authority terminating access in 1985 - mother 
applying for access under Part 1A of the 1980 Act - Part 1A purporting to enumerate 





exhaustively all the enactments to which it applied - reference to 1948 Act omitted - 
whether court nevertheless had jurisdiction to hear mother’s application for access 
order. 


Prior to April 1, 1981 the law governing the reception of children into care and the passing of 
parental rights resolutions was contained in ss. 1, 2 and 3 of the Children Act 1948. On April 1, 
1981 the 1948 Act was repealed and ss. 1, 2 and 3 were re-enacted as ss. 2, 3 and 4 of the Child 
Care Act 1980. There were no transitional or saving provisions in the 1980 Act relating to children 
in respect of whom a parental resolution was passed before April 1, 1981. The 1980 Act was 
amended by the Health and Social Services and Social Security Adjudications Act 1983 by the 
insertion of a new Part 1A, ss. 12A to 12G, with effect from January 30, 1984. The purpose of the 
new Part 1A of the 1980 Act was to provide that the parents of children in care should be given the 
opportunity of a court hearing before they could be deprived of access. Section 12A set out, by 
explicit definition, to specify the categories of children to which Part 1A would and would not 
apply. Subsection (2) excluded all children committed to care by an order of the High Court. 
Subsection (1)(a) to (g) set out all the (other) circumstances in which a child could be committed 
to care by an order of a court and subs. (1)(A) dealt with children in care otherwise than by a court 
order by stating that Part 1A of the 1980 Act applied to any child in the care of a local authority in 
consequence of a resolution under s. 3 of that Act. There was no specific reference either in the 
transitional or saving provisions of the 1980 Act or the terms of the application of the amendments 
introduced by the 1983 Act, to children in respect of whom a parental rights resolution had been 
passed before April 1, 1981. 

In the present case, two children were received into care in May 1977 under s. 1 of the 1948 
Act. In April 1978 the local authority passed a parental rights resolution under s. 2 of that Act. The 
children remained in care, living with long-term foster parents. In 1985 the local authority decided 
that the children should be considered for adoption. Being of opinion that Part 1A of the 1980 Act 
applied, in August 1985 the local authority gave notices to the mother under s. 12B of the 1980 Act 
terminating access to both children. The mother applied to the juvenile court under s. 12C for an 
access order. 

When the matter came before the court, the justices’ clerk drew attention to the fact that there 
was a lacuna in the statutory provisions in that they did not refer to children in respect of whom a 
local authority had assumed parental rights under s. 2 of the 1948 Act. As s. 12A of the 1980 Act 
set out an exhaustive list of the circumstances in which Part 1A of the Act was to apply, and s. 2 of 
the 1948 Act was not included, the court held that it had no jurisdiction to hear the mother’s 
application. 

The mother applied for judicial review. Reference was made to s. 17(2) of the Interpretation 
Act 1978 which provided: "Where an Act repeals and re-enacts, with or without modification, a 
previous enactment then, unless the contrary intention appears ... (b) in so far as any subordinate 
legislation made or other thing done under the enactment so repealed ... could have been made or 
done under the provision re-enacted, it shall have effect as if made or done under that provision". 


Held: Parliament could not have intended, either when it enacted the 1980 Act or when it 
introduced the 1983 Act amendments, to have allowed a whole section of children to vanish from 
legislative view. The legislative intention was plain. Parliament intended the parents of all children 
in compulsory care, with the exception of those specifically excluded, to benefit from the important 
and valuable rights introduced by Part 1A of the 1980 Act. The local authority’s resolution 
assuming parental rights on April 19, 1978 was a "thing done" under the repealed s. 2 of the 1948 
Act within the meaning of that term as used in s. 17(2)(b) of the Interpretation Act 1978. Such a 
resolution could have been passed under s. 3 of the 1980 Act in which s. 2 of the 1948 Act was re- 
enacted. No "contrary intention" had been shown, despite the draftsman’s unsuccessful attempt to 
enumerate exhaustively all the prior enactments thought to be affected by the new or amending 
legislation, especially having regard to the large number of prior enactments which were widely 
scattered. Therefore, the resolution passed under the 1948 Act took effect as if it had been passed 
under s. 3 of the 1980 Act. There would be an order of mandamus to the juvenile court to hear the 
mothes’s application for an access order. 


R. v. Corby Juvenile Court, ex parte M Q.B.D. 387 





Care proceedings - application for interim care order - application opposed by parent - 
need for local authority to call evidence - entitlement of parent to cross-examine 
witnesses and to call evidence. 


On August 12, 1986 the police, acting under s. 28(2) of the Children and Young Persons Act 
1969, detained a child aged three who was suspected of having sustained non-accidental injuries. 
On August 18, 1986 the local authority commenced care proceedings in respect of the child under 
s. 1(2)(a) of the 1969 Act. The matter first came before the court on August 19. At that hearing 
the court made an order under s. 32A(1) of the 1969 Act that the child’s mother was not to be 
treated as representing the child and also made an order under r. 14A(1) of the Magistrates’ 
Courts (Children and Young Persons) Rules 1970 appointing a guardian ad litem. The senior 
social worker who appeared for the local authority told the court that the child had sustained 
injuries and asked for an interim care order. The mother wished to oppose the application and 
sought to give evidence and make representations. The magistrates were advised by the clerk that 
they were entitled to make an interim care order without hearing evidence from the local authority 
and without hearing evidence and representations from the mother. The magistrates, accepting the 
advice of the clerk, thereupon made an interim care order for 28 days. 

The mother applied for judicial review and sought an order of certiorari. 


Held: (1) By r. 14B of the Magistrates’ Courts (Children and Young Persons) Rules 1970 the 
mother was entitled to meet any allegations made against her in the course of the proceedings. In 
this case the local authority were plainly making an allegation that the mother was either 
responsible for the child’s injuries or had failed to react as she should have done when the child 
received those injuries. As soon as the local authority's application was before the court the 
proceedings had begun and r. 14B applied. Therefore, the mother was entitled to be heard under 
that rule on the application for an interim care order. 

(2) If an interim care order was unopposed, the court was not required to hear evidence from 
the local authority provided it had sufficient reliable material to enable it to decide not only that it 
was not in a position to decide what order to make under s. 1(3) of the Children and Young 
Persons Act 1969 but also how to exercise its judicial discretion whether or not to make an interim 
care order. Where an interim care order was opposed, the local authority must call evidence to 
support their application for an interim order and the parent must be allowed to cross-examine the 
local authority’s witnesses and to call evidence and make representations to the court. The court 
must then exercise its discretion under s. 2(10) of the 1969 Act in a judicial manner whether or not 
to make an interim order bearing in mind that the interests of the child were paramount. 

(3) An order of certiorari would be granted, but as the matter was due to go before the juvenile 
court again in five days’ time, the interim care order would not be quashed. There would be a 
direction that the matter was brought before a differently constituted bench. 


R. v. Croydon Juvenile Court, ex parte N Q.B.D. 523 


Care proceedings - child’s proper development and health avoidably impaired - child 
born suffering from drug withdrawal symptoms caused by mother’s drug abuse 
during pregnancy - child taken into care at birth - parents never having care of 
child - care order to be based on finding that development and health "is being" 
impaired continuing situation - extent to which court should have regard to past 
and to hypothetical future. 


The parents of a child, a girl who was born on March 12, 1985, were both drug addicts. During 
her pregnancy the mother continued to abuse drugs knowing that by doing so she could be causing 
damage to her unborn child. At birth the child was suffering from symptoms caused by withdrawal 
from narcotics and was placed in intensive care at hospital. After her birth the child had never 
been in the care or control of her parents. On April 23, 1985 a place of safety order was obtained 
and when the child was discharged from hospital she was placed with foster parents. The local 





authority commenced care proceedings and the child remained in care under interim orders until 
the substantive hearing which was concluded on August 1, 1985. 

The local authority brought the care proceedings under s. 1(2) of the Children and Young 
Persons Act 1969. The relevant parts of that subsection provide: 


"If the court before which a child ... is brought under this section is of opinion that any of the 

following conditions is satisfied with respect to him, that is to say 

(a) his proper development is being avoidably prevented or neglected or his health is being 
avoidably impaired or neglected or he is being ill-treated: 

and also that he is in need of care or control which he is unlikely to receive unless the court 

makes an order under this section ... the court may if it thinks fit make such an order". 


One of the orders which the court may make under s. 1 of the 1969 Act is a care order. 

The issue before the juvenile court was whether the primary condition, arising from para. (a) of 
s. 1(2) was made out. It was not in dispute that, if the primary. condition was made out, the 
secondary condition (the need for care or control) arising from the latter part of subs. (2) was 
made out. It was submitted by the guardian ad litem of the child and by the parents that as para. 
(a) of s. 1(2) adopted the present tense by using the words "is being", proceedings could be 
brought only in respect of a child who had been born and only in respect of neglect or ill-treatment 
after birth. The magistrates found that, as a child’s development was a continuing process which 
encompassed the past and the present, they were entitled to have regard to the mother’s abuse of 
her own bodily health during pregnancy when deciding whether the condition in para. (a) of s. 1(2) 
of the 1969 Act was made out. They found the condition proved and made a care order. 

On appeal by way of case stated the Divisional Court held that, although the magistrates could 
properly have regard to what happened to the child before birth, care proceedings could be 
brought only in respect of a living, born child. In this case, the mother’s conduct in relation to the 
child after birth had never been tested and, by its very nature, her previous conduct could never be 
repeated. There was no evidence to the effect that the parents’ abuse of drugs would affect the 
child and therefore the condition in para. (a) of s. 1(2) of the 1969 Act had not been made out. 
The court consequently allowed the appeal and discharged the care order. 

On appeal to the Court of Appeal, the Court, although agreeing that care proceedings could be 
brought only in respect of a living child, held that if events which occurred before birth had the 
effect of causing the child’s proper development to be avoidably prevented or neglected or his 
health to be avoidably impaired or neglected, then it was proper to take those events into account. 
It was too narrow an approach to restrict consideration of the development or health of the child 


to events which had taken place since the birth of the child. The Court allowed the appeal and 
restored the care order. 


The child appealed to the House of Lords. 


Held: The expression "is being" in para. (a) of s. 1(2) of the Children and Young Persons Act 
1969 referred to a continuing, rather than an instant, situation. This was because the expression 
indicated a reference to a continuing situation or state of affairs and because the development, 
health, and treatment in para. (a) of s. 1(2) were themselves continuing concepts. Observations of 
McNeill, J. in F. v. Suffolk County Council (1981) 2 F.L.R. 208 at p. 213 and of Bush, J. and Butler- 
Sloss, J. in M. v. Westminster City Council [1985] F.L.R. 325 at pp. 336 and 340-341 approved. When 
considering whether such a continuing situation existed, the court must do so at the time when the 
process of protecting the child (by way of a place of safety order and subsequent interim orders) 
was first put into action. In so doing, the court must look at the situation as it was at that point of 
time and as it had been in the past: how far back would depend upon the particular facts. The 
court should also look to the future, but only in a hypothetical way by looking to see whether the 
situation which had begun earlier and was still continuing at the point immediately before the 
process of protecting the child was put into motion would, if that process had not been put into 
motion have been likely to continue. It would not be right for the court to look to the future alone: 
Essex County Council v. T.L.R. and K.B.R. (1979) 143 J.P. 309 approved. The provisions of para. (a) 
of s. 1(2) of the 1969 Act must be given a broad and liberal construction so as to give full effect to 
the legislative purpose. That purpose was to protect any child being neglected or ill-treated as 





described in para. (a). Where one or more of the continuing situations in para. (a) existed after 
birth, and could have been avoided by action before birth, there was no reason why the court 
should not look back to the time before the child was born. In this case, the relevant time for 
considering whether any of the continuing situations set out in para. (a) of s. 1(2) existed was when 
the place of safety order was obtained on April 23, 1985. The child was then six weeks old, and was 
a "child" for the purposes of the 1969 Act; and there was ample evidence on which to find that her 
proper development was being avoidably prevented and her health was being avoidably impaired. 
The circumstances that the avoidable cause of those situations dated back to the time before she 
was born was immaterial. 

Per Lord Keith, Lord Brandon, Lord Griffiths, and Lord Mackay: The three conditions 
(preferably called "situations" rather than "conditions") in para. (a) of s. 1(2) of the 1969 Act, on 
the ordinary and natural meaning of the words, were to be regarded as alternatives and not to be 
looked at as a whole: observations of Butler-Sloss, J. in M. v. Westminster City Council [1985] 
F.L.R. 325 at p. 336G and Dillon, L.J. in the Court of Appeal in the present case at [1986] 3 W.L.R. 
85, 93H disapproved. To regard the situations as alternatives was in no way inconsistent with the 
likelihood that, in many cases, any two of the three situations, or indeed all three of them, might 
coexist. 

Per Lord Griffiths, Lord Mackay, and Lord Goff: The mere fact of a past avoidable prevention 
of proper development or impairment of health was not sufficient even if there were symptoms or 
effects which persisted or manifested themselves later. The words "is being" were in the continuous 
present. There had to be a continuum in existence when the magistrates considered whether to 
make a place of safety order. This might well have to be established as continuing at that time by 
evidence (a) that the relevant state of affairs had existed in the past, and (b) that there was a 
likelihood tht it would continue in the future. 


Re D (A Minor) H.L. 313 


Care proceedings - order that parents not to represent child - no guardian ad litem 
appointed - decisions taken by justices’ clerk in absence of parents - judicial act - 
decisions to be made in best interests of child - desirability of decisions being taken 
at hearing at which parties and all relevant matters considered. 


The child, a girl, was born in December 1983. During 1984 she suffered non-accidental injuries 
and in June 1984 she was taken into care under a place of safety order and care proceedings were 
commenced. The child was allowed home and a supervision order was made in August 1984. The 
child suffered further non-accidental injuries early in 1985. A piace of safety order was taken out 
on February 6, 1985. The local authority applied to the juvenile court under s. 15(1) of the 
Children and Young Persons Act 1969 for the supervision order made in August 1984 to be 
discharged and a care order substituted. The parents opposed this application. The matter came 
before the court on February 12 and March 7, 1985 when interim care orders were made. The 
substantive hearing took place on March 28 and April 3, 1985. 

On February 15, 1985 the justices’ clerk, acting under the Justices’ Clerks Rules 1970, made an 
order under s. 32A(1) of the 1969 Act that the parents were not to be treated as representing the 
child as it appeared that there was or might be a conflict between the interest of the child and 
those of the parents. This order was made in the absence of the parties and, although a form of 
notice was prescribed in sch. 2 to the Magistrates’ Courts (Children and Young Persons) Rules 
1970, there was no statutory provision requiring service of the order and the parents were not 
given notice or otherwise informed that an order had been made. The parents and their solicitor 
remained unaware that his order had been made until, after the hearing when they lodged notice 
of appeal, the justices’ clerk drew up a notice of the order and served it upon them purportedly in 
accordance with r. 16(1) of the Magistrates’ Courts Rules 1981. 

By para. (1) of r. 14A of the 1970 Rules, where an order was made under s. 32A(1) of the 1969 
Act the court was required to appoint a guardian ad litem if it appeared that it was necessary in the 
interests of the child to do so. By para. 4 of r. 14A the power to appoint a guardian ad litem might 
be exercised before the hearing by a single justice or the justices’ clerk; and, where the power to 





appoint a guardian was so exercised, the justice or clerk was required to consider whether the child 
should be legally represented and might direct the guardian to instruct a solicitor to represent the 
child. The justices’ clerk did not exercise his power to appoint a guardian ad litem and, 
consequently, did not consider legal representation under r. 14A(4). However, on February 19, 
1985 the justices’ clerk granted legal aid to the child under s. 28(3) of the Legal Aid Act 1974 and 
(separately) to the father (for both parents) under s. 28(6A) of the 1974 Act on applications made 
under the Legal Aid in Criminal Proceedings (General) Regulations 1968. 

No application for the appointment of a guardian ad litem was made. The parents did not do so 
because they did not know that an order under s. 32A(1) of the 1969 Act had been made thereby 
giving the court power to appoint a guardian. The solicitor for the child did not apply because, 
knowing that it was the practice of the Plymouth juvenile court to appoint guardians ad litem only 
rarely, she was of opinion that such an application would have been a fruitless exercise. 

The substantive hearing took place on March 23 and April 3, 1985 and the magistrates made a 
care order. 

The parents applied for judicial review submitting (i) that the order by the justices’ clerk under 
s. 32A(1) of the 1969 Act be quashed as it was made without giving the parents any opportunity to 
be heard on the matter and, being a judicial act, there was a breach of the rules of natural justice 
because the parents were deprived of their right to represent the child in the care proceedings; and 
(ii) that the care order be quashed on the principle of Associated Pronvincial Picture Houses Ltd. v. 
Wednesbury Corporation (1948) 112 J.P. 55; [1948] 1 K.B. 223 that no reasonable court properly 
informed and advised could have failed to appoint a guardian‘ad litem in this case, and further that 
the parents and child were gravely prejudiced by that omission, because, as a result, there was no 
effective appeal from the decision of the juvenile court to the Crown Court. 


Held: (1) The making of an order under s. 32A(1) of the 1969 Act was a judicial act. In making 
such a decision the court, single justice, or justices’ clerk must act in the best interest of the child: 
Re H (A Minor) (Wardship: Jurisdiction) (1978) 142 J.P. 474 at p. 481; [1978] Fam. 65 at p. 77D. 
This was a classic example of a case in which it was necessary and appropriate that such an order 
should be made. There was no question of depriving the parents of the right to be heard. The 


interests of the child were protected by her legal representative. There was no ground justifying 
quashing the order of the justices’ clerk. 


Per curiam: It might well be a useful practice in care proceedings for there to be a preliminary 
hearing at which the questions of representation, including the appointment of a guardian ad litem, 
could be fully canvassed. Although there was no statutory requirement that the prescribed notice 
of an order made under s. 32A(1) of the 1969 Act be given to the parents, it would help to 
avoiduncertainty and avoid possible mistake if such a notice was given to all the persons required 
to be notified of the proceedings by r. 14(3) of the 1970 Rules. 

(2) The terms of r. 14A(1) of the 1970 Rules (and s. 32B of the 1969 Act) required a judicial 
discretion to be exercised in relation to the appointment of a guardian ad litem so as to ensure that 
the interests of the child were properly safeguarded. If a guardian ad litem was appointed, it was 
the guardian who must consider and prosecute any appeal: r. 14A(7) of the 1970 Rules. Once an 
order was made under s. 32A of the 1969 Act the parents had no right to prosecute an appeal on 
the child’s behalf: see s. 32A(3) of the 1969 Act and A-R v. C.C. (1985) 149 J.P. 401. It had been 
argued that consequently, in this case, no one could lodge an appeal on behalf of the child. This 
was no so. The solicitor for the child was under a duty to consider the question of an appeal if 
appropriate: Southwark L.B.C. v. C (1982) 146 J.P. 370; [1982] 1 W.L.R. 826. However, where, as in 
this case, the solicitor was acting for a child too young to give instructions, the solicitor would have 
only limited opportunities to make a close investigation of the facts and circumstances and might 
feel obliged to support the making of a care order without the benefit of the independent view of 
an experienced guardian ad litem. This was a consideration which should be borne in mind by the 
court when deciding whether or not to appoint a guardian ad litem. In this case, although there was 
a substantial argument for the appointment of a guardian ad litem, in the circumstances the 


making of a care order was inevitableand it followed that there was no ground justifying quashing 
the care order. 





Per curiam: Although the present case was not an obvious case for the appointment of a 
guardian ad litem, it had been stated that in a number of courts, including the Plymouth juvenile 
court, guardians ad litem were appointed in only about 10% of care proceedings. There was said to 
be a great shortage of guardians and serious delays. But it would be disappointing if the 
proportion of guardians ad litem appointed was as low as suggested. It was important that the 
interests of the child were properly safeguarded. Potential delay was a relevant consideration but 
should no be given undue weight. 


R. v. Plymouth Juvenile Court, ex parte F. Q.B.D. 355 


Child - application for adoption - parent desiring access - seeking custodianship 
instead of adoption - court’s power to direct that adoption application be treated as 


custodianship application - should only be exercised where custodianship shown to 
be preferable. 


The child, a boy, was born in 1979. His parents were not married. The mother had little or 
nothing to do with his upbringing from within days of his birth, and he was left in the father’s care. 
The father had a drink problem and in September 1980 the child was committed to the care of the 
local authority. An attempt at rehabilitation failed and in January 1984 the child was placed by the 
local authority with the present applicants as prospective adopters. 

In November 1984 the local authority initiated wardship proceedings to give the father an 
opportunity he would not otherwise have had, as the father of an illegitimate child, of challenging 
in court, their decision as to the child’s future. In the wardship proceedings the court committed 
the child to the care of the local authority, gave leave for adoption proceedings to be commenced, 
and made no order as to access. 

An application for an adoption order was made. The mother withheld her agreement to the 
application. The father was not a person whose agreement was required. The adoption application 
came before the court a few weeks before Part II of the Children Act was to be brought into force 
on December 1, 1985. The father asked the court to adjourn the hearing until Part II of the 1975 
Act was brought into force so that the court could make a custodianship order instead of an 
adoption order. Under a custodianship order the court could grant access to the father. 


Held: (1) If the circumstances had been such that custodianship would have suited the facts of 
the case better than adoption, the court would have adjourned the hearing to enable a 
custodianship order to have been made. Although there was no need for them to have done so, it 
was to their great credit that the local authority had instituted wardship proceedings to give the 
putative father the opportunity, which he would not otherwise have had, of challenging in court 
their decision as to the child’s future. 

(2) By s. 37(2) of the Children Act 1975 the court could direct that an adoption application be 
treated as a custodiandship application only if the court was of opinion that it would be more 
appropriate to make a custodianship order. Such a direction could also only be given if the 
requirements of s. 12 of the Act (parental agreement) were satisfied. In this case there was no 
doubt that the mother’s agreement was being withheld unreasonably and would be dispensed with, 
and the father’s agreement was not required. The issue was, therefore, whether it was more 
appropriate to make a custodianship order instead of an adoption order. It was of vital importance 
that the child had a permanent, settled home with the applicants. If an adoption order were made a 
condition of access would be attached only if there had been some agreement to that effect 
between the parties concerned; to do otherwise would be to act contrary to the adoption legislation 
which required that, on adoption, all rights, duties and obligations should be vested in the adopters 
as if they were the natural parents of the child: see Re H (A Minor) (Adoption) [1985] F.L.R. 519. 
In this case the applicants were prepared to allow a relationship to develop between the father and 
the child. However, the frequency, nature and extent of any access should be solely at the 
discretion of the adopters, and it was not appropriate to attach any condition as to access to the 
adoption order. Even if.the applicants had not agreed to access, and the court was faced with a 
stark choice between custodianship and adoption, it had not been shown that custodianship was to 
be preferred. The wording of s. 37(2) of the 1975 Act was such that it was plain that, in cases of 
doubt, an adoption order was to be preferred to a custodianship order. 





Note 


As to the exceptional nature of an adoption order made with the expectation of continued 


access by the natural parents, see also Re V (A Minor) (Adoption: Parental Agreement) (1987) 151 
J.P. 145 and cases xeferred to therein. 


Re R (A Minor) (Adoption or Custodianship) Fam. Div. 413 


Child — care order — decision by local authority not to return child to parent — duty of 
local authority to act fairly — availability of remedy of judicial review. 


R. v. Hertfordshire C.C. 

The child, a boy, was born in 1978. The social services department of the local authority had been 
involved with the family over a period and the child had been in care on several occasions. In August 
1985 a care order was made. In November 1985 the child was allowed to go home to his mother “on 
trial” (i.e. under s. 21(2) of the Child Care Act 1980); but on February 12, 1986 the child was 
removed from the mother as it was decided that the rehabilitation had failed. There were three major 
areas of concern: first, the mother’s drinking problem; second, her relationship with a man living at 
her home; and third, her general care of the child. There were case conferences in December 1985 
and January 1986 and on February 20, 1986 which the mother attended and when these concerns 
were discussed. On February 10 the mother had returned home with the child at 11.30 p.m. and on 
February 12 it was alleged that she had again returned home at about 11.30 p.m., that she was drunk 
and had been lying outside her home for about 20 minutes, and that the child was also outside the 
home at this time. At the case conference on February 20. 1986 the decision to remove the child, 
which had been taken on February 12, was confirmed. The mother claimed she was not given an 
opportunity of dealing with the allegation that she had been drunk, saying that she had not had a 
drink since July 1985. The local authority said that although the incident on February 12 was the 
immediate cause of the child’s renioval from home, they were also concerned about the mother’s 
physical care of the child. He had lost weight and was displaying hyperactive behaviour which was 
contrary to his behaviour in the foster home. The mother applied for judicial review of the local 
authority’s decision not to return the child to her care. 


R. v. Bedfordshire C.C. 

In November 1985 care orders were made in respect of four children aged 7, 6, 4 and 2. The 
parents had opposed the care orders and each had separately sought care of the children. Prior to the 
hearing the mother told her solicitor that earlier that year, when the parents were living together, the 
father had brought a teenage boy into the matrimonial bed and forced the mother to submit to 
sexual intercourse with the boy and that the father had then committed buggery on the boy. These 
allegations were not made known during the care proceedings. After the care orders were made, the 
local authority were more impressed by the father than by the mother and there was a suggestion 
that the children should go home “on trial” to the father. Learning of this, the mother told the police 
of her allegations against the father. The father was interviewed by the police and denied the 
allegations. The police informed the local authority. The local authority did not ask the father for his 
account of the matter nor was he given an opportunity to provide any explanation, but they decided 


not to go ahead with the proposal to allow the child home on triai with the father. The father applied 
for judicial review. 


Held: It was open to the parents of children in care to apply for judicial review if the local 
authority failed to observe the rules of naturai justice in not giving them a reasonable opportunity of 
learning what was alleged against them and putting their case in answer to it. The courts would not 
determine whether a particular policy or a particular decision was fair. They were only concerned 
with the manner in which the decision was reached. See A v. Liverpool City Council (1981) 145 J.P. 
318; [1982] A.C. 363; O'Reilly v. Mackman [1983] 2 A.C. 237; Council of Civil Services Unions v. 
Minister for the Civil Service [1985] A.C. 374. That was the principle to be applied in these cases. 

In the Hertfordshire case the situation was not uncommon. The local authority’s decision was 
based on various factors, including reports from social workers and an assessment of the mother. 
Such a decision was not amenable to the remedy of judicial review, and was well within the area of 





parental decision given to the local authority. The mother’s case was no different from the generality 
of cases. She had, in any event, the alternative remedy of applying for the discharge of the care order. 
In this case the application for judicial review would be refused. 

In the Bedfordshire case the local authority had acted on unsubstantiated allegations without 
giving the father the opportunity to make any comments upon them or to meet the allegations. It was 
incumbent upon the local authority at least to allow the parent to make representations and to point 
to evidence and to witnesses who might refute those allegations. The procedure must be designed to 
be fair: R. v. Monopolies and Mergers Commission, ex parte Matthew Brown plc (1986) The Times, 
July 18. In this case there would be an order of certiorari. The decision of the local authority would 
be quashed and they would be ordered to give the father the opportunity of making such 
representations as he wished before a new decision was made as to the future of the children. 


R. v. Hertfordshire County Council, ex parte B. 
R. v. Bedfordshire County Council, ex parte C. Q.B.D. 202 


Child - committed to care of local authority - serious sexual abuse of two young girls in 
the home - two step-brothers involved in sexual misbehaviour - girls taken into care 
- boys allowed home under supervision - mother gives birth to fifth child - local 
authority propose to place child with long-term foster parents with a view to 
adoption - extreme remedy justified as only way to ensure welfare of child. 


The family consisted of the parents, two boys, and two girls. In 1985 it was ascertained that the 
two girls, then aged 3 and 4, had suffered sexual abuse. They were taken into care and placed with 
foster parents. As a result of inquiries it appeared that the two boys had been involved in sexual 
misbehaviour with the girls and they too were taken into care. Subsequently, the boys were 
returned home under supervision. Although the parents denied any abuse of the children, it was 
clear that the girls had suffered serious sexual abuse over a prolonged period. When the mother 
became pregnant with a fifth child, the local authority decided they should apply for a place of 
safety order when the child was born. This they did, and the child was taken from the mother at 
birth and placed with foster parents. The local authority applied for a care order to a magistrates’ 
court under the Children and Young Persons Act 1969. The proceedings were contested. An 
interim order was made but it appeared likely that the baby would be returned to the parents. The 
local authority therefore commenced wardship proceedings. The matter came before the Judge in 
December 1986. The evidence of all the professional witnesses was that if the child was returned to 
the parents’ household where the sexual abuse had not been cleared up despite extensive 
investigation, he would be at risk. The local authority sought an order that the child should remain 
in their care and control, that there should be no access by the parents, and that the local authority 
should be at liberty to place the child with long-term foster parents with a view to adoption. The 
Judge stated that the local authority were applying for a "somewhat chilling order" and stated that 
a child should only be taken from its parents on very cogent grounds. He held that it was not a 
proper exercise of the court’s powers to remove a child from lower to improved circumstances and 
ordered that the child remain in the interim care and control of the local authority and that the 
mother be allowed access. 

The local authority appealed. 

Held: The Judge had failed to carry out the relevant balancing exercise having regard to the 
evidence he had received. Although the remedy sought by the local authority was extreme in 
character, it was sought on the basis that it was the only way to ensure the welfare of the child in 
the circumstances. The Judge had merely approached the matter on the basis that it was an 
extreme step to take a child from its parents. He appeared to have weighed the interests of the 
child against the rights of the parents, which was the wrong question. He had not faced up to the 
position portrayed by the witnesses and had come to an inadequate conclusion. His decision was 
plainly wrong. The appeal would be allowed and the order sought by the local authority would be 
made. 


Re P (A Minor) (Committal to Care) C. A. 635 





Child detained by police under s. 28(2) of the Children and Young Persons Act 1969 - 
whether police entitled to be heard on application for release under s. 28(5) of that 
Act. 


The police having reason to believe that an eight year old girl was engaged in criminal offences 
detained the child under s. 28(2) of the Children and Young Persons Act 1969 on the basis that she 
was in moral danger, and she was placed with foster parents. Two days later when an application 
under s. 28(5) of that Act for her release was made to a justice by her parents, a request by the 
police to be present at the hearing was refused. On application for judicial review: 


Held: On the hearing of an application pursuant to s. 28(S) of the Children and Young Persons 
Act 1969 for the release of a detained child the police were entitled to be notified of the 
application and to be heard and give evidence. 


Application: for judicial review of a decision of the Bristol justices excluding the police from 
the hearing of an application under s. 28(S) of the 1969 Act for the release of a detained child. 


R. v. Bristol Justices, ex parte Broome Q.B.D. 409 


Child - in care of local authority - taken into care from custody of father - mother 
having no contact with child for over three years - local authority seeking 
contribution from mother - mother refusing to supply information as to financial 
circumstances - local authority serving contribution notice - mother applying for 


certiorari to quash contribution notice - whether order of certiorari would be made. 


The applicant was divorced in March 1974. She had custody of the three children of the family 
until July 1980 when the three children went to live with their father and his new wife. The mother 
had no contact with the eldest child, a daughter, but in January 1984 she learned that the child had 
run away from home. In March 1984 the local authority wrote and informed the mother that the 
child was in care and asked for information as to her financial circumstances so they could assess 
her contribution towards the cost of the child’s maintenance. The mother did not reply and three 
weeks later was served with a contribution notice by the local authority under s. 46 of the Child 
Care Act 1980 stating that she was liable to pay £6.50 a week until April 10, 1984 and then £35.80 a 
week. 

By s. 45 of the 1980 Act the father and mother of a child in care are liable to make 
contributions unless they are on supplementary benefit or in receipt of family income supplement. 
Section 46(4) provides: "A local authority need not serve a contribution notice in any case where in 
the circumstances they consider it unreasonable to require contributions". 

The mother applied by way of judicial review for an order of certiorari to quash the 
contribution notice. She contended that before the local authority served the contribution notice 
they should have had regard to s. 46(4) of the 1980 Act and considered whether in the 
circumstances it was reasonable to require contributions at all. The local authority contended that 
it did not have to consi¢r non-financial matters until it had sufficient financial information about 
the parent in question. 


Held: In s. 46(4) of the 1980 Act the word "need" rather than the word "shall" was used. This 
gave the local authority a power not to serve a contribution notice but did not place a duty upon 
them. Therefore, in choosing not to investigate all the circumstances, the local authority were 
acting within their statutory rights and the mother’s application must fail. In any event the case was 
not an appropriate one for judicial review as the mother ought to have taken up the invitation to 
provide the financial information requested by the local authority. 


Per curiam: The local authority’s original letter merely requested information about the 
mother’s financial circumstances. It did not invite her to submit any other relevant information. It 
would not be hard to devise a form which invited the parent to put forward any circumstances the 





parent considered should be taken into account whilst making it clear that the local authority 
would not be prepared to consider other circumstances in the absence of provision of the financial 
circumstances. That would seem a fair and sensible way of dealing with the matter. 


R. v. Essex County Council, ex parte Washington Q.B.D. 258 


Child —- mother aged fifteen when child born — child placed in care of local authority 
with view to adoption — paternal grandmother applying in wardship for care and 
control — mother changes mind about adoption and supports grandmother’s 
application — whether interests of child would be met by giving care and control to 
grandmother. 


The child, a boy, was born in March 1985 when the mother was fifteen. At the time the mother 
wanted the child to be adopted and her parents supported this view. Therefore, at the request of the 
mother, the child was received into the care of the local authority. The local authority placed the 
child with short-term foster parents with the intention of seeking prospective adopters. The putative 
father of the child objected to adoption and initiated wardship proceedings asking that care and 
control be given to his mother, the paternal grandmother. The matter came before Sir John Arnold, 
P. on the preliminary issue of jurisdiction in July 1985. The local authority did not oppose the 
exercise of the wardship jurisdiction and the President held that the court could exercise its wardship 
powers: A v. Band Hereford and Worcester County Council [1986] 1 F.L.R. 289. 

At the substantive hearing the paternal grandmother applied for care and control. Her application 
was opposed by the local authority who sought leave to place the child with long-term foster parents 
with a view to adoption. 

It was accepted that the putative father was the father of the child. 

After the child was received into care the mother saw the father regularly. She lived with her 
parents but visited the father and the paternal grandmother every day. The relationship between the 
mother and the paternal grandmother became very close and the mother changed her views about 
the future of the child and agreed that the paternal grandmother should bring up the child, at any 
rate for the time being. 

It was argued on behalf of the local authority that it was too early to say whether the relationship 
of the mother and the father would continue indefinitely and, if it broke down, there would be 
difficulties for the grandmother. The local authority also observed that there was considerable 
hostility between the maternal and the paternal grandparents which would put the child at risk. 
Finally, it was argued that, as she grew up, the mother might wish to take over the care of the child 
from the grandmother which would be disturbing and confusing for the child. 


Held: It was clear that the grandmother was deeply fond of the child. She was committed to the 
child and, at 35, was a very young grandmother. She could offer a secure and established home with 
a warm and friendly family. In these circumstances, if the relationship of the mother and father did 
not continue, there would be no danger to the child as the grandmother could cope with the 
situation. Similarly, the grandmother would deal appropriately with the relationship between the 
child and the maternal grandparents. It was possible that the mother would want to take over the 
care of the child. In this case, it was accepted that although the grandmother would be responsible 
for the day to day care, the child would know who his true parents were. Therefore, if the mother did 
assume the care of the child there would be no change in the persons around him, only a change in 
the roles performed by them. Therefore, in the circumstances, it was in the child’s interests and 
would promote his welfare to remain within this family circle. Care and control would be granted to 
the grandmother and the local authority’s application would be dismissed. 


Re A (Child in Care: Wardship) Fam. Div. 





Child — mother suffering from schizophrenia and tending to form unsuitable 
relationships — father with a history of drug abuse — application for care and control 
in wardship proceedings — Judge exercising difficult balancing exercise — giving care 
and control to father — whether appellate court would interfere. 


The child was born in September 1979. The mother and the father were not married. They 
separated in 1980. The child stayed with the mother, though the father had access. The mother 
suffered from schizophrenia and she formed relationships with unsuitable partners. The reactions of 
one of these to the child was such that the mother put him into voluntary care for a period. The 
mother lived with, or in close contact with, her parents. The father had a history of drug abuse. 

In wardship proceedings the Judge, following the recommendation of the welfare officer and most 
of the social workers involved, ordered that care and control be given to the father. 

The mother appealed. 


Held — dismissing the appeal: The appellate court could only interfere when they found that the 
Judge of first instance had not merely preferred an imperfect solution which was different from an 
alternative imperfect solution which the Court of Appeal might or would have adopted, but had 
exceeded the generous ambit within which a reasonable disagreement was possible: G v. G [1985] 
1 W.L.R. 647. In this case the Judge had to undertake a difficult balancing act between the claims of 
the mother, her parents (the grandparents), and the father..The child had lived with the mother 
basically all his life, so the status quo argument for leaving the child with her was strong. But she 
suffered from the distressing illness of schizophrenia. There was also her difficulty in choosing 
suitable partners, which had already adversely affected the child when he was put into care. The 
Judge had the possibility of giving care and control to the grandparents very much in mind, but they 
were in their late fifties. The father had a history of drug abuse and had told lies about it. The Judge’s 
decision to give care and control to the father was supported by the welfare officer and by most of 
the social workers involved and was recommended by a case conference of the social services 
department of the local authority. It was, therefore, difficult to suggest that the Judge, in reaching 
the decision he did, was plainly wrong. It was a decision to which the Judge was entitled to come and 
with which the Court of Appeal could not possibly interfere. 


Re C (a Minor) (Care and Control) C.A. 135 


Child - parents divorced - mother having custody of child - mother wishing to go and 
live in New Zealand with new husband - applying for leave to take child out of the 
jurisdiction - Judge adjourning hearing for 18 months - undesirability of long 
adjournment - matter requiring immediate decision - factors to be taken into 
account when parent wishes to take child permanently out of the jurisdiction. 


The parties were married in July 1983. They had one child who was born in January 1984. The 
parties separated in August 1984 and were divorced in 1985. Following the separation the father 
had regular access to the child. After the divorce the mother met another man ("the stepfather") 
who she intended to marry and who she married in September 1986. The stepfather was a New 
Zealander and the mother wished to go with him to New Zealand to live. She therefore applied for 
ivave to take the child out of the jurisdiction. The matter came before His Honour Judge Head, 
sitting as a deputy High Court Judge, in August 1986. The Judge expressed the opinion that the 
child was entitled to a life-long relationship with both parents and with the wider family. Therefore 
he held that it was desirable that the child should remain in this country until she was five so that 
relationships which were real could be built up and links formed. He therefore adjourned the 
matter until December 1988 and reserved the matter to himself. 

The mother appealed. 


Held: (1) In some cases there were special and intricate problems where it was important for a 
Judge to reserve a case to himself. There were no such features in the present case. As a matter of 





practice, those responsible for listing matters did, where possible, list subsequent hearings of the 
same case before the same Judge. But a formal reservation by a Judge would be qualified by the 
words "if available". 

(2) The Judge had erred in ordering an excessive adjournment. It was a matter which required 
immediate decision and was of critical importance to all the family. 

(3) The Judge had also erred in giving too much weight to the desirability of the child 
maintaining contact with the father and the wider family. He had failed to consider the stress, if 
not possible collapse, of the child’s new family. A crucial factor in assessing what was in the best 
interests of the child was the stability of the new family. This might be adversely affected if they 
were prevented from going to New Zealand. The long-term interests of the child revolved around 
establishing a sound, secure family unit in which the child could develop. If that could be 
supported by contact with the non-custodial parent, that was an immense advantage. If it could 
not, that was no reason for diverting from the central and paramount issue: the welfare of the 
child. 


Belton v. Belton C. A. 679 


Child - placed with foster parents soon after birth - foster parents applying for 
adoption when child aged five - mother opposing adoption - whether mother’s 
agreement to adoption unreasonably withheld. 


The child was born in February 1981. He was of mixed race, his mother being West Indian and 
his putative father Caucasian. Two months after his birth the mother placed him with a married 
couple. The couple notified the local authority of this private fostering arrangement. From 1981 
onwards, the possibility of the foster parents adopting the child was considered. The mother was 
ambivalent about this, but on one occasion she agreed to the proposal. During 1981 the mother 
visited the child once a month but the frequency of her visits was reduced in 1982 and she did not 
visit at all between April and December 1983. In February 1984 the foster parents told the mother 
that, as the child was fully integrated with their family, they thought adoption would be in his best 
interests. The mother’s response was to demand that the child be handed over to her immediately. 
The foster parents instituted wardship proceedings to preserve the child’s placement for the time 
being. They subsequently applied to adopt the child. The mother opposed that application and the 
wardship and adoption applications were heard together. 


Held: (1) That the child lived with the foster parents for substantially the whole of his life. He 
regarded himself, and was accepted by them and their children, as a member of their family. The 
child had been brought up to be a healthy, lively and well-adjusted child. A bond had inevitably 
been formed between the foster parents and the child and their desire to adopt him was a sincere 
wish to give him security. The mother did not accept that there was any permanency in the 
fostering arrangement and hoped that the child would be returned to her at some time in the 
future. Although no criticisms could be made of the mother in any other respect, the depth of her 
maternal feeling (as distinct from a more sentimental approach) was doubtful. In July 1984, in the 
wardship proceedings, the mother was granted weekly access. This was not successful. The child 
was upset and the access did not indicate any improvement in the relationship between the mother 
and the child. 

(2) The foster parents asked that the mother’s agreement to adoption be dispensed with on the 
ground that her agreement was being withheld unreasonbaly. In so far as the mother refused to 
agree to adoption on the basis that at some time in the future the child would go and live with her, 
that ground alone would have been unreasonable. The prospect of a return of the child to the 
mother was unrealistic. It was desirable to confirm the child’s integration into the foster parent’s 
family and prevent further interference with his upbringing and stability. However, there were 
other factors which, taken together, indicated that the mother’s refusal to agree to adoption was 
not unreasonable having regard to the principle to be applied as set out in Re W (An Infant) (1971) 
135 J.P. 259; [1971] A.C. 682. The child was coloured, and he was more boisterous than the foster 
parents and their children. It was possible, therfore, that they might find his liveliness difficult to 





understand as he grew older, and if he sought friends and companions from others of similar 
ethnic origin he would either be inhibited from doing so for fear of offending the foster parents or 
would cause them distress by turning away from them. If a degree of contact was maintained with 
the mother she could help kim in such a situation. In addition, the foster parents were Jehovah’s 
Witnesses and objected to blood transfusions. Although this factor would not always justify a 
parent’s objection to adoption, in this case it was a factor to be taken into account. Accordingly, 
the mother could not be said to be withholding her agreement unreasonably and the adoption 
application would be dismissed. 

(3) As the adoption application was dismissed because the mother’s agreement was not 
dispensed with, the foster parents could not take advantage of s. 37 of the Children Act 1975 and 
invite the court to treat the application as one made under s. 33 of that Act for a custodianship 
order. Such a course was possible only where the requirements of s. 12 of the 1975 Act (relating to 
parental agreement) were satisfied. However, in this case, the foster parents were qualified to 
apply under s. 33 of the 1975 Act as the child had had his home with them for at least three years 
including the three months before the hearing. The court therefore had the choice of making a 
custodianship order or continuing the wardship. 

(4) As a custodianship order gave legal custody of the child to the applicants and “legal 
custody" was defined as conferring all parental rights relating to the person of the child (see ss. 85 
and 86 of the 1975 Act), custodianship and wardship were mutually exclusive. Once a custodianship 
order was made, the court had no jurisdiction to impose conditions as to how the custodian should 
exercise his rights and duties (apart from ordering access). In this case, custodianship suffered 
from two handicaps. First, the court could not give directions as to what the applicant should do if 
the need for a blood transfusion should arise. Second, the court could not control the institution of 
further proceedings by the mother for revocation of the order for access. Those handicaps could 
be largely discounted if the child remained a ward of court. Therefore the wardship would be 
continued. A supervision order would be made directed to the local authority. If the applicants 
were advised that the child needed a blood transfusion they should forthwith inform the local 
authority who would arrange for the matter to be referred to the court. The mother would be 
granted access, limited to contact access, of two one-day visits each year. The mother would not be 
able to involve the foster parents in any further litigation in the wardship proceedings without the 
support of the Official Solicitor or the leave of the court. 


(5) Leave would be given for the child to be known for all practical purposes by the surname of 
the foster parents. 


Re J (A Minor) (Adoption Application) Fam. Div. 243 


Children — interim orders as to custody or care and control — need to avoid delay — 
need for adequate information before making interim order. 


The mother had three children; one man was the father of two of the children who were now aged 
11 and 7, and another man was the father of the third child who was now aged 8. The children had 
been brought up by the mother. She had a drink problem and had recently begun associating with a 
man whose behaviour in relation to the children was unsatisfactory. It was alleged that the mother 
left the children unattended. During September 1986 one of the children was taken into care under a 
place of safety order and placed with her father and the two other children had gone to live with their 
father. The mother commenced proceedings under the Guardianship of Minors Acts for custody of 
the children and one of the fathers commenced wardship proceedings. The matters came before 
Hollis, J. who decided it would be more convenient to deal with all three children in wardship. The 
court welfare officer said that if a welfare report was required, an adjournment of three to four 
months would be necessary because of the case-load of his department. A local authority social 
worker was involved with the children but was not willing to attend court and give evidence unless 
subpoenaed. The Judge was therefore asked to adjourn the case for a few days so the social worker 
involved with the family could be required to give evidence. The Judge refused a short adjournment 
and ordered interim custody to the mother subject to undertakings that she did not leave the children 
alone and did not bring them into contact with the man with whom she was associating. 

The fathers appealed. 





Held: The allegations against the mother had substance and were matters of great seriousness. The 
children were at risk. As against that there was no evidence to suggest that the children were at risk 
with their fathers, though there were doubts as to whether the fathers would be suitable long-term 
custodians. The Judge fell into error when he decided that the welfare of the children required that 
they should go back to the mother. The proper course was for the matter to be adjourned for a short 
period so that the social worker’s evidence could be heard and for some report, not necessarily a full 
report, to be obtained from the court welfare service. The appeal would, therefore, be allowed and 
the matter remitted to the Family Division for a further hearing as to interim custody. In the 
meantime the children should remain with their fathers. 


Appeal: from Hollis, J. 


Re W and L (Minors) C.A. 222 


Children - periodical payments - order for payments to children - application by parent 
having custody for order to be made that he make periodical payments to the 
children - sole object of application to avoid tax liability - whether court had 
jurisdiction to make order - whether there was an issue before the court - whether it 
was right to make an order for the sole purpose of obtaining tax advantages. 


In divorce proceedings, the father was granted custody, care and control of the three children 
of the family. He applied to the court for an order that he pay to the children periodical payments 
in respect of school fees, the amounts to be paid direct to the schools in accordance with Practice 
Direction [1983] 1 W.L.R. 800. The effect of the order sought by the father would be that the sums 
paid under the order would be regarded as the income of the children for tax purposes. Further, he 
could deduct from his gross income for tax purposes the amount of the payments ordered by the 
court. As a result, the father’s tax liability would be reduced. Wood, J., at first instance, held that 
he had power to make such an order but decided, in the exercise of his discretion, not to do so as it 
was the policy of the Judges of the Family Division not to make orders in favour of a child and 
against the parent with care and control. The father appealed. The Court of Appeal dismissed his © 
appeal holding that, although under general law a taxpayer was entitled so to order his affairs that 
his tax liability was as low as possible, the court must look at the true nature of the proposed 
arrangement and refuse to make an order which would be a sham. 

The father appealed to the House of Lords. 


Held: (allowing the appeal): (1) The court had jurisdiction, under s. 23(1)(d) of the 
Matrimonial Causes Act 1973, to make an order for periodical payments to be made by the 
custodial parent against himself to any children of the family living with him. The absence of any 
issue between that parent and any other party was not of itself an obstacle to the exercise of that 
jurisdiction. When the court was dealing with financial provision for children there was always an 
issue for it to consider, whether there was a contest between the parties before it or not. That issue 
was what was the right and proper provision to be made for the children. 

(2) It would not be wrong for the court to make the order sought by the father because its sole 
purpose was to obtain tax advantages. Where the children lived with the mother, the court would 
order periodical payments to the children as a matter of course. The sole reason was to obtain tax 
advantages which was greatly for the benefit of the children in that they increased the amount of 
income available for their maintenance and education. If, where the children lived with the father 
and he had to support them, the court refused to make an order against the father, it would 
discriminate against those children since they would not benefit from the tax advantages which 
increased the amount of income available. Therefore it was right and proper to make the order 
sought by the father to produce the benefit of a saving in tax, not only for the children but for the 
family as a whole. It was not a good reason for not making the order that it would still be possible 
for the father to keep the children at their present schools without the help of such an order. 

Decision of Court of Appeal (1986) 150 J.P. 305 reversed. 


Sherdley v. Sherdley H. L. 





Custodianship - application by foster parents for adoption order - application joined 
with wardship proceedings - adoption application dismissed as parent’s agreement 
not dispensed with - foster parents qualified to apply for custodianship order - 
whether custodianship or continuation of wardship most appropriate course. 


The child was born in February 1981. He was of mixed race, his mother being West Indian and 
his putative father Caucasian. Two months after his birth the mother placed him with a married 
couple. The couple notified the local authority of this private fostering arrangement. From 1981 
onwards, the possibility of the foster parents adopting the child was considered. The mother was 
ambivalent about this, but on one occasion she agreed to the proposal. During 1981 the mother 
visited the child once a month but the frequency of her visits was reduced in 1982 and she did not 
visit at all between April and December 1983. In February 1984 the foster parents told the mother 
that, as the child was fully integrated with their family, they thought adoption would be in his best 
interests. The mother’s response was to demand that the child be handed over to her immediately. 
The foster parents instituted wardship proceedings to preserve the child’s placement for the time 
being. They subsequently applied to adopt the child. The mother opposed that application and the 
wardship and adoption applications were heard together. 


Held: (1) That the child lived with the foster parents for substantially the whole of his life. He 
regarded himself, and was accepted by them and their children, as a member of their family. The 
child had been brought up to be a healthy, lively and well-adjusted child. A bond had inevitably 
been formed between the foster parents and the child and their desire to adopt him was a sincere 
wish to give him security. The mother did not accept that there was any permanency in the 
fostering arrangement and hoped that the child would be returned to her at some time in the 
future. Although no criticisms could be made of the mother in any other respect, the depth of her 
maternal feeling (as distinct from a more sentimental approach) was doubtful. In July 1984, in the 
wardship proceedings, the mother was granted weekly access. This was not successful. The child 
was upset and the access did not indicate any improvement in the relationship between the mother 
and the child. 

(2) The foster parents asked that the mother’s agreement to adoption be dispensed with on the 
ground that her agreement was being withheld unreasonbaly. In so far as the mother refused to 
agree to adoption on the basis that at some time in the future the child would go and live with her, 
that ground alone would have been unreasonable. The prospect of a return of the child to the 
mother was unrealistic. It was desirable to confirm the child’s integration into the foster parent’s 
family and prevent further interference with his upbringing and stability. However, there were 
other factors which, taken together, indicated that the mother’s refusal to agree to adoption was 
not unreasonable having regard to the principle to be applied as set out in Re W (An Infant) (1971) 
135 J.P. 259; [1971] A.C. 682. The child was coloured, and he was more boisterous than the foster 
parents and their children. It was possible, therfore, that they might find his liveliness difficult to 
understand as he grew older, and if he sought friends and companions from others of similar 
ethnic origin he would either be inhibited from doing so for fear of offending the foster parents or 
would cause them distress by turning away from them. If a degree of contact was maintained with 
the mother she could help him in such a situation. In addition, the foster parents were Jehovah’s 
Witnesses and objected to blood transfusions. Although this factor would not always justify a 
parent’s objection to adoption, in this case it was a factor to be taken into account. Accordingly, 
the mother could not be said to be withholding her agreement unreasonably and the adoption 
application would be dismissed. 

(3) As the adoption application was dismissed because the mother’s agreement was not 
dispensed with, the foster parents could not take advantage of s. 37 of the Children Act 1975 and 
invite the court to treat the application as one made under s. 33 of that Act for a custodianship 
order. Such a course was possible only where the requirements of s. 12 of the 1975 Act (relating to 
parental agreement) were satisfied. However, in this case, the foster parents were qualified to 
apply under s. 33 of the 1975 Act as the child had had his home with them for at least three years 
including the three months before the hearing. The court therefore had the choice of making a 
custodianship order or continuing the wardship. 





(4) As a custodianship order gave legal custody of the child to the applicants and "legal 
custody" was defined as conferring all parental rights relating to the person of the child (see ss. 85 
and 86 of the 1975 Act), custodianship and wardship were mutually exclusive. Once a custodianship 
order was made, the court had no jurisdiction to impose conditions as to how the custodian should 
exercise his rights and duties (apart from ordering access). In this case, custodianship suffered 
from two handicaps. First, the court could not give directions as to what the applicant should do if 
the need for a blood transfusion should arise. Second, the court could not control the institution of 
further proceedings by the mother for revocation of the order for access. Those handicaps could 
be largely discounted if the child remained a ward of court. Therefore the wardship would be 
continued. A supervision order would be made directed to the local authority. If the applicants 
were advised that the child needed a blood transfusion they should forthwith inform the local 
authority who would arrange for the matter to be referred to the court. The mother would be 
granted access, limited to contact access, of two one-day visits each year. The mother would not be 
able to involve the foster parents in any further litigation in the wardship proceedings without the 
support of the Official Solicitor or the leave of the court. 


(S) Leave would be given for the child to be known for all practical purposes by the surname of 
the foster parents. 


Re J (A Minor) (Adoption Application) Fam. Div. 243 


Custodianship - application for adoption - court’s power to direct that application be 
treated as application for custodianship - power to be exercised only where court 
satisfied that child’s welfare would not be better safeguarded rather than 


custodianship. 


In June 1982 the mother gave birth to an illegitimate son. The father’s identity was unknown 
and he had never played any part in the child’s life. The mother did not look after the child herself 
but at first placed him with her mother (who was divorced from her father). When the child was six 
months old, he was placed with the mother’s father and his second wife ("the applicants"). The 
child had ever since been brought up by the applicants who treated him as their own son. The male 
applicant (who was the grandfather of the child) was aged 52; the female applicant was aged 39. 
There was a close and obvious bond between the child and the applicants. It was agreed by all 
concerned that the welfare of the child would be best promoted by his being brought up in the care 
of the applicants. The mother, who had married in 1983, did not wish to resume the care of the 
child. She saw the child on occasions when she visited her father (the male applicant) or other 
members of the family but never specifically visited the child. 

The applicants applied to adopt the child. A reporting officer was appointed and duly reported 
that the mother freely and unconditionally agreed to the making of an adoption order. As the child 
had not been placed by an adoption agency, the local authority was given notice under s. 18 of the 
Children Act 1975 and, by virtue of r. 15(2)(d) of the Adoption Rules 1984, became respondents to 
the application. In accordance with r. 11 and sch. 2 to the Rules a social worker of the local 
authority prepared a report including (as required by para. 7(e) of sch. 2) an opinion on the 
relative merits of adoption and custody. The social worker who prepared the report expressed the 
opinion that an adoption order would not enhance the relationship the child had with the 
applicants and could confuse existing relationships. The social worker further expressed her belief 
that a custodianship order would be the appropriate option for the child and the applicants. 

On September 3, 1986 the court of its own motion gave directions that the hearing, which was 
listed as a short uncontested hearing, was to take place on October 1, 1986, and that the child and 
the social worker who had prepared the local authority’s report should attend. At this time the 
applicants had not received a copy of the social worker’s report or been given any information as 
to its contents. Although by r. 22(S) of the 1984 Rules the report was confidential, by r. 53(2) the 
applicants were entitled to inspect any part of the report which referred to them for the purposes 
of the hearing subject to any direction of the court. No directions were given as to the social 
worker’s report but a copy was supplied to the applicants’ solicitor a week or so before the hearing. 
The solicitor discussed the report with the applicants. 





At the hearing only brief evidence was given. The applicants stated they wished adoption, not 
custodianship. The social worker said that adoption was not necessary and that custodianship 
would provide the necessary security for the child. The Judge found that there was no doubt as to 
the suitability of the applicants to bring the child up; that the relationship between the child and 
the male applicant was relevant; and that the social worker’s reservations about adoption were 
compelling. He therefore refused to make an adoption order but made a custodianship order. The 
Judge did not preclude a further application for adoption when the child was old enough for his 
opinions to be taken into account. 

The applicants appealed. 


Held: (1) By the terms of s. 37(1) of the Children Act 1975, on an application for an adoption 
order by a relative of the child, if the court was satisfied that the child’s welfare would not be 
better safeguarded and promoted by the making of an adoption order than it would be by the 
making of a custodianship order, it should direct that the application be treated as an application 
for a custodianship order. Therefore, the court must be satisfied that the child’s welfare would not 
be better safeguarded by adoption as compared to custodianship. If the balance of advantage was 
exactly even, the court could not be so satisfied and there was no occasion to consider 
custodianship further. Thus, the court had to find that custodianship offered the child greater 
benefit than adoption before directing that the application be treated as an application for a 
custodianship order. In this case there was no indication that the Judge had considered the proper 
construction of s. 37(1) of the 1975 Act. His judgment was unsatisfactory and it was open to the 
Court of Appeal to consider the facts itself. 

(2) It was agreed that it would not be in the child’s interests to disturb his de facto relationships 
with the applicants. Therefore, the paramount factor affecting his future welfare was to make an 
order which would secure the child in his de facto relationships in such a way as to minimize the 
risk of the natural mother, or anyone else, seeking to disrupt them. This an adoption order could 
achieve with greater prospect of success than a custodianship order. The legal relationships would 
coincide with the actual relationships on which the child was totally reliant. Further, when the child 
was introduced to the true facts of his parentage, adoption would have conferred upon him the 
legal status of child of the applicants which was likely to reduce the risk of emotional confusion or 
the onset of insecurity. Consequently, the appeal would be allowed and an adoption order made. 

(3) Where a confidential report to the court opposed the adoption application, a practical 
problem would arise if inspection of the report by the applicants did not take place until the 
hearing. It would seem sensible for the court to consider the extent to which the applicants could 
see a confidential report long enough before the hearing to enable them to give instructions to 
their legal representative and to decide what evidence to adduce about the contents of the report. 

(4) Where a local authority became a respondent as a result of the application of s. 18 of the 
1975 Act and r. 15(2)(d) of the Adoption Rules 1984, and the officer of the authority proposed 
custodianship rather than adoption, the authority should normally appear to argue their view. 


Appeal: from His Honour Judge Verney sitting at Aylesbury county court. 
Re S (A Minor) (Adoption or Custodianship) C. A. 577 


Custodianship - application for adoption - power of court to direct that adoption 
application be treated as application for custodianship - onus on objector to 
adoption to satisfy court that custodianship would better safeguard and promote 
welfare of child - welfare of child to be regarded as first and paramount 
consideration. 


The child, a girl, was born in May 1981. During the first few months of her life she suffered 
serious non-accidental injuries. Ske was removed from her parents by the local authority under a 
place of safety order and wardship proceedings begun. The child’s injuries were found to have 
been caused by one or other of the parents. 





In June 1982 the child was placed by the local authority with the present foster parents. On 
December 3, 1982 Reeve, J. decided there was no possibility of rehabilitation between the child 
and the parents and that the parents should have no further access. On November 26, 1984 Reeve, 
J. gave leave to the foster parents to commence adoption proceedings. 

The adoption application came before Judge Jean Graham Hall on November 7, 1985. The 
parents opposed adoption but said they would agree to the custodianship order in favour of the 
foster parents. The Judge found that the parents were unreasonably withholding their agreement 
to an adoption order and that the child’s welfare would best be served by an adoption order and 
not by any other type of order. 

The parents appealed. 


Held: dismissing the appeal: (1) The mere fact that the parents were prepared to agree to a 
custodianship order did not mean that their refusal to agree to an adoption order was not 
unreasonable. Custodianship did not give the child the permanent and secure place in a family 
which adoption gave. Further, if the parents unreasonably hoped the child might be returned to 
them, this could pose a threat to both the applicants and the child and have very adverse effect on 
the child. In this case the Judge’s decision that adoption was preferable to custodianship, so far 
from being plainly wrong, was plainly right. 

(2) The power of the court under s. 37(1) and (2) of the Children Act 1975 to direct that an 
application for an adoption order be treated as an application for a custodianship order placed an 
onus on the objector to adoption to satisfy or persuade the court that a custodianship order would 
better safeguard and promote the child’s welfare or would be more appropriate than an adoption 
order. In considering this question, the welfare of the child was to be regarded as the first and 
paramount consideration: s. 33(9) of the 1975 Act. The finding of the Judge in this case that the 
welfare of the child would best be served by an adoption order than by any other type of order was 
a finding she was fully entitled to make. 

(3) The test to be applied in deciding whether a parent’s refusal to agree to adoption was, as 
stated in Re W (An Infant) (1971) 135 J.P. 42; [1971] A.C. 682, the objective test of a reasonable 
parent having regard to all the circumstances. The welfare of the child was relevant to the extent a 
reasonable parent would take it into account. Also, as stated in Re H; Re W (1983) 4 F.L.R. 614, the 
chances of a successful reintroduction to, or continuance of contact with, the natural parent was a 
critical factor in assessing the reaction of the hypothetical reasonable parent. In the circumstances 
of this case, including the decision of Reeve, J. on December 3, 1982 that there was no possibility 
of rehabilitation and that access should be terminated, the decision of Judge Jean Graham Hall 
that the refusal of the parents to agree to adoption was unreasonable was not open to criticism. 


Appeak: from a decision of Judge Jean Graham Hall sitting at Croydon county court. 


Re A (A Minor) (Adoption: Parental Agreement) C. A. 458 


Juveniles - sentencing - detention under s.53(2) of the Children and Young Persons Act 
1933 - circumstances in which a sentence of detention under that provision is 
justified. 


By s.1 and ss. 4 to 7 of the Criminal Justice Act 1982 a sentence of imprisonment may not be 
in respect of an offender under 21 but, instead, a sentence of youth custody or of detention 
in a detention centre may be passed in respect of such offenders. Subject to the special provisions 
relating to juvenile offenders (below) the maximum term of youth custody that a court may impose 
is the same as the maximum term of imprisonment that it may impose for the offence. A sentence 
of detention in a detention centre may not exceed four months nor be less than 21 days. Normally 
(there are exceptions) a sentence of four months or less must be a sentence of detention in a 
detention centre. 
In the case of juveniles (persons aged 10 but under 17) the position is: 





(a) if the offender is under 14 no sentence of youth custody or of detention in a detention 
centre may be passed: see ss. 4(1) and 6(1); 

(d) if the offender is aged 14 the maximum term of detention in a detention centre or of youth 
custody (including consecutive sentences) which may be passed is four months: ss. 4(2) and 
5(2); 

(c) if the offender is aged 15 but under 17 the maximum term of youth custody (including 
consecutive sentences) which may be passed is 12 months: s.7(8). 


However, by s.53(2) of the Children and Young Persons Act 1933 any juvenile offender convicted 
on indictment of an offence punishable (in the case of an adult) with imprisonment for 14 years or 
more may be ordered to be detained for any period not exceeding the maximum term of 
imprisonment with which the offence is punishable. 

In dealing with this group of five appeals, the Court gives general guidance as to the use of 
detention under s.53(2) of the 1933 Act, recognizing the general desirability of keeping youths 
under 17 out of long terms of custody yet accepting the necessity of passing sentences sufficiently 
substantial to meet serious offences. 

The case is reported here in so far as it gives guidance to magistrates’ courts in the exercise of 
their discretion to commit a juvenile for trial under s.24(1) of the Magistrates’ Courts Act 1980. 

As a general approach the Court states that s.53(2) does not apply only to offences of 
exceptional gravity; however, a sentence of s.53(2) detention should not be passed simply because a 
sentence of 12 months’ youth custody seems on the low side for a particular offence. If the offence 
merits a sentence of less than two years but more than 12 months’ youth custody then a sentence 
of 12 months’ youth custody should be passed. This is because it cannot be said that the difference 
between, for example, a sentence of 21 months’ and 12 months’ youth custody is so great that the 
12 months would be regarded as an inappropriate term. If the offence is sufficiently serious to call 
for a sentence of two years or more had the offender been aged 17 or over, then it will be proper 
to sentence for a similar term of s.53(2) detention. Where more than one offence is involved for 
which s.53(2) detention is available and the offences vary in seriousness, provided at least one of 
them is sufficiently serious to merit a sentence of s.53(2) detention, a sentence of s.53(2) detention, 
concurrent or consecutive, for less than two years may properly be imposed in respect of the other 
offences: see R. v. Gaskin (1985) 7 Cr. App. R. (S) 28. 

Where the offender is under 15 and thus ineligible for a custodial sentence exceeding four 
months, a sentence of s.53(2) detention of less than two years may be appropriate. 

Where an offender aged 15 or 16 is convicted of two offences, the first carrying a maximum of 
14 years’ imprisonment and the second carrying a lower maximum, it is generally not proper to 
pass a sentence of s.53(2) detention in respect of the first offence in order to compensate for the 
fact that 12 months’ youth custody is grossly inadequate for the second offence; but where it can 
properly be said that the offender’s behaviour giving rise to the second offence is part and parcel 
of the first offence, a sentence of s.53(2) detention may properly be passed for the first offence: 
see Fairhurst below. 

Where the offender is sentenced to s.53(2) detention for one offence and he is also before the 
court convicted of an offence carrying less than 14 years, it is undesirable to pass consecutive or 
concurrent sentences of youth custody. In such circumstances it may be appropriate to impose no 
separate penalty for the offence for which s.53(2) detention is not available. 

Where an offender is committed for sentence under s.37 of the Magistrates’ Courts Act 1980 
for an offence carrying 14 years’ imprisonment or more, the Crown Court has no power to impose 
s.53(2) detention as this power arises only on conviction on indictment: see R.v. McKenna [1986] 
Crim. L.R. 195. 

By s.67 of the Criminal Justice Act 1967 (as extended by s.10 of the 1982 Act), the period of a 
sentence of imprisonment, youth custody, or detention in a detention centre is reduced by any 
period of remand custody in connexion with the offence for which the sentence is passed. This 
does not apply to a sentence of s.53(2) detention and the court should make allowance for this 
when passing sentence: see Narey and Hardman, below. Further, a period of remand in the care of 
a local authority does not count against the length of an eventual sentence: see s.67(6) of the 1967 
Act. However, allowance should be made when the defendant has been held in secure 
accommodation: see R. v. Murphy and Duke [1986] Crim. L.R. 571 and Hippolyte below, or where 
he has been held under highly structured and closely supervised conditions: see Fairhurst below. 





R. v. Fairhurst 

In October 1985 the defendant, aged 16, was convicted of burglary and indecent assault. With a 
younger boy he went into the home of an 86 year old lady. They sexually assaulted her to an 
extensive degree and stole her television set. The burglary carried 14 years’ imprisonment. The 
indecent assault then carried two years’ imprisonment (since increased to 10 years) and so no 
s.53(2) detention could then (or now) be passed in respect of that offence. The burglary and theft, 
taken in isolation, was a comparatively trivial offence. The indecent assault was as bad as any 
indecent assault could be. The Judge was of opinion that this was a case of burglary aggravated by 
a simultaneous sexual assault. He therefore sentenced the offender to two years’ s.53(2) detention 
for the burglary and 12 months’ youth custody to run concurrently for the indecent assault. The 
Judge tailored the length of the s.53(2) detention to match the then maximum sentence for 
indecent assault. 


Held: The Judge’s approach as to the nature of the burglary was correct. However, he had not 
taken into account the fact that the offender had spent six months on remand in an assessment 
centre which provided a highly structured and closely supervised setting. That period should have 
been taken into account by the Judge and, had he done so, this would have produced a net figure 
of 18 months’ detention. This was not an exception to the principle stated above (where the 
offence merited more than 12 months but less than two years, a sentence of 12 months’ youth 
custody should be passed) as the sentence remained one of two years of which six months had, in 
effect, already been served. Further, it was undesirable, when it could be avoided, to have a 
concurrent or consecutive sentence of youth custody and s.53(2) detention. Therefore, the sentence 
of two years’ s.53(2) detention would be quashed and a term of 18 months’ s.53(2) detention 
substituted and the sentence of 12 months’ youth custody would be quashed and no separate 
penalty would be ordered. 


R. v. Hippolyte 

The defendant, aged 16, was convicted, with an adult co-accused, of rape and of possessing a 
Class B controlled drug. He was sentenced to five years’ s.53(2) detention for the rape and one 
week’s detention (concurrent) for the drug offence. 


Held: The five years’ s.53(2) detention was an entirely appropriate penalty for the offence of 
rape. However, the Judge had not taken into account the fact that the defendant had spent 10 
months on remand in care of which six months was in secure accommodation. Therefore, the 
sentence would be reduced by six months’ to four and a half years’ s.53(2) detention. The sentence 
of one week’s detention for the drug offence was unlawful. The offence carried a maximum 
sentence of five years’ imprisonment and therefore could not be made the subject of s.53(2) 
detention; nor could detention in a detention centre be ordered for less than 21 days. That 
sentence would be quashed and no separate penalty imposed in respect of the drug offence. 


R. v. Wilson 

The defendant, then 15, broke into the house of an 86 year old lady. He dragged her out of 
bed, along a corridor, and dumped her outside in her backyard. The Judge, stressing the degree of 
brutality shown to the old lady, sentenced the defendant to four years’ s.53(2) detention for 
burglary and 12 months’ youth custody for assault occasioning actual bodily harm. 


Held: The Judge was right to stress the brutality and the sentence of four years’ s.53(2) 
detention for the burglary was correct both in principle and in scale. The sentence of 12 months’ 
youth custody would be quashed and no separate penalty imposed for the reasons stated earlier: 
see the general observations and Fairhurst, above. 


R. v. Narey and Hardman 

The defendant Narey.was aged 15 and the defendant Hardman was aged 16. They were jointly 
charged with an offence of burglary. Narey was also convicted of four burglaries and asked for 10 
offences of burglary and two other offences to be taken into consideration. Hardman was also 
convicted of two burglaries and one attempted burglary and asked for 17 offences of burglary and 





attempted burgiary to be taken into consideration. Both defendants were sentenced to a total of 
five years’ s.53(2) detention. 

Both defendants had bad criminal records. Narey had 13, and Hardman had 10, previous 
findings of guilt. Both had committed offences whilst on bail. None of the burglaries were 
committed against private dwellinghouses. 


Held: Where wholesale offences had been committed in this way and the defendants had 
demonstrated that they intended to continue offending unless physically prevented from doing so, 
a lengthy term of detention was necessary. As both defendants had spent some period in custody 
before sentence, those periods would be taken into account and the sentence of each reduced by 
the periods spent in remand custody. 


R. v. Ellis and Mawson 

In August 1983 the two defendants committed offences of arson and burglary. They were not 
immediately suspected of these offences. They subsequently appeared together in court on three 
occasions for offences and in February 1985, Ellis (then aged 17) was sentenced to two years’ youth 
custody and Mawson (then aged 16) was sentenced to two years’ s.53(2) detention. In April 1985, 
the police having obtained further information about the arson and burglary in 1983, those 
offences were brought home to them. In March 1986 they pleaded guilty to those offences. At that 
date both defendants were aged 17.or over. The Judge approached the question of sentence by 
asking himself what was the total sentence he would have passed in February 1985 if all the 
offences had been dealt with on that occasion. He was of opinion that the total would have been 
four years. As about a year had elapsed since then, he imposed sentences totalling three years’ 
youth custody on each defendant. 


Held: The appeal would be allowed to the extent of quashing the sentence of three years’ youth 
custody and substituting two years’ youth custody in each case. It was appreciated that so far as 
Mawson was concerned this would mean that, for the remainder of his sentence of s.53(2) 
detention imposed in February 1985, he would be serving concurrent sentences of youth custody 
and detention but, in the circumstances, there was no alternative. 


R. v. Fairhurst and Others C.A. 840 


CONSUMER PROTECTION 


Supply of pencils - contrary to Pencil and Graphic Instruments (Safety) Regulatins 
1974 - reliance upon statutory defence - all reasonable precautions and all due 
diligence - general condition in order form to effect all goods should comply with 
relevant regulations - whether this satisfied statutory defence requirements - s. 
3(2B) Consumer Protection Act 1961. 


In 1982 the respondents supplied some "Secretary Sets" to a newsagents. The sets were found 
to contain an excessive quantity of a certain substance contrary to the Pencil and Graphic 
Instruments (Safety) Regulations 1974. Informations were laid against the respondents who sought 
to rely on the statutory defence in s. 3(2B) of the Consumer Protection Act 1961, on the basis that 
they had taken all reasonable precautions and exercised all due diligence to avoid the commission 
of such an offence. Amongst other things the respondents produced evidence that their order 
forms contained a condition that orders were placed on the understanding that the goods 
conformed to any relevant statutory requirements. The justices accepted that on the balance of 
probabilities that this satisfied the statutory defence. 

On appeal: 





Held: Such a blanket condition in contractual terms falis a long way short of establishing the 
defence in the 1961 Act. Something much more specific was required such as an assurance from 
the suppliers that the particular regulations had been complied with. As no reasonable bench 
properly instructed should have come to such a conclusion as this one had, the case ought to go 
back with a direction to convict. However, in view of the length of time since the offence the case 
would not be remitted. 


Riley v. Webb and Others Q.B.D. 372 


CORONERS LAW 


Death in prison - s. 3(1) and s. 4 Coroners Act 1887 - request for medical records - 
Coroners Rules 1984, r. 37(2) - use of documents in evidence - r. 42 and the "lack of 
care" verdict - historical review - ss. 26, 27 Coroners (Amendment) Act 1926 - 
Criminal Law Act 1977, s. 56(1) - Coroners Rules 1985, r. 36. 


The deceased died in Brixton on March 12, 1985. He was an epileptic and schizophrenic. 
Following arrest on October 30, 1984 he was remanded in custody at H.M. Prison Brixton. Whilst 
there it was thought he might have an intracranial lesion and he was admitted to the Maudsley 
Hospital with a diagnosis of repeated epileptic convulsions. He improved under treatment from a 
consultant, Dr. Fenwick, and he was returned to Brixton on January 20. His anti-convulsant 
therapy was continued. On March 1, he was convicted and a hospital order under the Mental 
Health Act 1983, s. 37 was made. He was due to be transferred to a mental hospital on March 12, 
but on a routine check at 1.30 a.m. on that day he was found dead in his cell. The post-mortem 
evidence was that death was caused by status epilepticus. There was evidence that the deceased had 
been unwell before his death and a question of the care he had received between March 6 and 12, 
was raised. 

There was a preliminary hearing before the assistant deputy coroner, Sir Montague Levine, on 
April 30, 1985. Counsel appearing for the family asked for the medical records dealing with the 
deceased’s treatment in prison to be made available. As Dr. Fenwick was not available to give 
evidence the inquest was adjourned until July 3, 1985. 

The inquest was resumed before the deputy coroner, Dr. Foster, who refused the request for 
the medical notes. The coroner did not call any evidence detailing the treatment of the deceased in 
the five days before his death. Furthermore he refused to permit counsel to address him on a "lack 
of care" verdict being left to the jury. The jury sat continuously from 10.49 a.m. until 4.00 p.m. 
when there was a short break. The coroner asked the jury whether they wished to adjourn in these 
terms: "If any of you are uncomfortable, let me know and I will adjourn, otherwise we will work on. 
In my experience juries frequently prefer to work through the day without a midday break". 

The jury returned a verdict that the death was a misadventure. 

The applicant obtained leave from Kennedy, J. to move her application for an order for judicial 
review under R.S.C. 0. 53 that the inquest be quashed. The applicant also sought a declaration that 
at a new inquest the jury would be entitled if they thought right to conclude that the death was 
either aggravated or caused by "lack of care". 


Held: 1. The inquest would be quashed and that on the basis of the judgments delivered it is 
wholly unnecessary to make the declaration sought. 

2. An interested party has no power to require the coroner to produce documents which had 
been disclosed to him in confidence (R. v. Hammersmith Coroner, ex parte Peach, [1980] Q.B. 211 
followed). 

3. A coroner himself has no power to order the production of documents although he may 
apply to the High Court for a subpoena duces tecum ordering their production. 

4. Documents referred to at an inquest should be shown to a party who may be held 
responsible for the death; fairness and r. 37(2) of the Coroners Rules 1984 require that he should 





see them. The use of a reference to documents in an inquest is narrowly circumscribed by r. 37. 

5. The coroner did not sufficiently bear in mind the public importance of having a full 
investigation of the circumstances of a death in prison. 

6. The applicant’s ground of complaint that the coroner should have adjourned the inquest was 
justified. Once a large gap in the evidence is revealed the coroner should adjourn the inquest to fill 
the gap. 

7. The coroner was wrong in not permitting counsel for the family to address him on the verdict 
if need be in the absence of the jury. 

8. "Lack of care" was, in all the circumstances, worthy of investigation and once it had emerged 
that the evidence available could not deal with that issue, there ought to have been an adjournment 
to obtain fresh evidence. 


9. The jury sat for more than five hours without a break. This was too long and a ground for 
quashing the inquest. 


Per Peter Pain, J.: (i) It is very proper that in inquests into deaths in prison the questions of 
whether there has been any lack of care and whether the prisoner has been properly cared for 
whilst in custody should be considered. 

(ii) It is not a suitable course for medical notes to be read unless they record matters about 
which there is no dispute. On any issue that requires more careful examination it would be right to 
have an oral evidence from the person who made the note. 

(iii) Administrative inconvenience is no reason for failure to adjourn an inquest. It is the duty 
of the coroner to make proper inquiry no matter the inconvenience that may be caused in doing so. 
To exclude relevant witnesses in order to avoid adjournment cannot possibly be justified. It is 
doubtful that a coroner can exercise any discretion to exclude evidence without having sight of at 
least the hospital and nursing notes. 

(iv) There is no justification for the deputy coroner’s pre-judgment of the issue when he says: 


“Had he made a submission as to lack of care as a verdict or part of a verdict, I have no doubt that 
I would have rejected it" 


Obiter: (a) Lack of care may be a "free standing" verdict. 

(b) Insufficient medical treatment may make possible a verdict of "lack of care". 

(c) It is for the coroner to decide on such breaks as are necessary and to indicate clearly to the 
jury what may be involved by sitting on. 

(d) Discourtesy is no ground for judicial review unless it leads to unfairness. 


R. v. Southwark Coroner, ex parte Keith William Hicks Q.B.D. 441 


Limit on power to order post-mortem examinations - ss. 3(1), 21(1). Coroners Act 1887 


- ss. 13(1), 21(1), 21(3), 22, Coroners (Amendment) Act 1926 - burial orders - 
Coroners Rules 1984. Rules 5, 14. 


The first applicant was the widow of the deceased. The second applicant was the president of 
the organization of Jews known as Chesed Shel Emess of which the deceased was a member. The 
organization look after the body of the deceased from the time of death until the body is buried. 
The Jewish religion requiring the earliest possible burial and abhoring post-mortem examinations, 
both applicants complained that the coroner directed a post-mortem on the deceased to be 
performed and that he withheld issuing a burial order until after opening the inquest. On August 
4, 1986, the deceased was found dead at the wheel of his motor-car after it had left the motorway 
and crashed into some obstruction. The first applicant informed the second applicant. The coroner 
was informed that no other person was involved in the accident and that the deceased’s motor-car 
had left the motorway without any apparent reason. 

The coroner considered that a post-mortem was necessary to determine whether the deceased 
had died as a result of his injuries or whether he had died from a natural cause after which his 
body was injured when the car crashed. The coroner accepted that there was a reasonable cause to 
suspect that the deceased had died either a violent or unnatural death or a death of which the 
cause was unknown. The coroner gave directions for the post-mortem and formed the opinion that 





an inquest might be necessary. The pathologist reported that the deceased had died from his 
injuries. The coroner would not issue a burial order until the evidence of identification had been 
taken on oath at the opening of the inquest. 

The applicants applied for leave that for declarations that the coroner’s ordering of the post- 
mortem and his delay in issue of a burial order were unlawful. 


Held: (i) The first declaration sought was granted. The coroner had no power to order the 
post-mortem examination. By the saving provisions of s. 21(3) Coroners (Amendment) Act 1926, 
when there is reasonable suspicion that death has come about as a result of violence there should 
inevitably be an inquest in accordance with s. 3 of the Act of 1887. An additional reason for 
granting the declaration was that the coroner did not apply his mind to s. 21 of the 1926 Act and 
there must have been some confusion in the mind of the coroner as to the law which he had to 
apply in pursuance of his duties with regard to the post-mortem and the inquest; 

(ii) The application for the second declaration was refused. In respect of the issuing of the 
burial order, the coroner could not be said to have acted contrary to law or principle (para. 10.23 
Thurston’s work, The Law and Practice on Coroners, cited). 


Per Macpherson, J.: The coroner acted without jurisdiction in ordering the post-mortem at the 
stage he did before he decided to hold an inquest. 


Obiter, per Watkins, L.J.: Communities such as Jews and others who have their own laws and 
customs with regard to death and post-mortem have to bear in mind at all times that a coroner is 


subject to the law laid down by Parliament. He has to obey the law with scrupulous regard to all its 
provisions. 


Obiter, per Macpherson, J.: Coroners should and indeed do respect as far as possible the beliefs 
of those concerned in cases of this kind. But of course the law has its express provisions laid down 
by Parliament with which the coroner must conform. 


R. v. Coroner of Greater Manchester North District, ex parte 
Sarah Sime Worch and Walter Brunner Q.B.D. 345 


Pathologist’s opinion revised after inquest - s. 6 of Coroners Act 1887 - s. 19 Coroners 
(Amendment) Act 1926 - whether desirable in the interest of justice that the original 
inquest be quashed - ss. 23 and 29 Births and Deaths Registration Act 1953. 


The 20 year old deceased died following an injection of the drug Palfium by one Gary Austin. 
After the opening of the inquest, the police investigated the matter but the D.P.P. declined to 
prosecute Austin and the coroner resumed the inquest with a jury. The pathological evidence was 
that there was no natural disease. The deceased had acute pulmonary oedema but the blood levels 
of the drug in the deceased were not compatible with previously reported fatal doses. Despite this 
evidence the jury returned a verdict of unlawful killing and the matter was again referred to the 
D.P.P. who again declined to prosecute. Two years later the pathologist revised his opinion "in the 
light of new knowledge available" and concluded that the acute pulmonary oedema was the direct 
effect of an intravenous administration of Palfium. The mother of the deceased launched a private 
prosecution against Austin which the D.P.P. subsequently took over. Austin was convicted. The 
deceased’s mother wanted to ‘put the record straight’ as the death in the Register simply stated 
that the deceased died of “acute pulmonary oedema". She obtained the fiat of the Attorney 
General and applied to the High Court to have the original inquest quashed. 


Held: There is no other way in which the Register of Deaths can be rectified other than by 
quashing of the original inquisition. It was desirable that the rectification of the record should be 
achieved in the interests of justice notwithstanding the delay in bringing the criminal proceedings. 





Obiter: The present situation would not have occurred and the Register of Deaths should truly 
have reflected the complete evidence of the doctors which was before the Crown Court if the 
prosecution had taken place at the normal time. 


Her Majesty’s Attorney General v. John Dudley Harte Q.B.D. 819 


Pathologist’s opinion revised after inquest - s. 6 of Coroners Act 1887 - s. 19 Coroners 
(Amendment) Act 1926 - whether desirable in the interests of justice that original 
inquest be quashed - ss. 23 and 29 Births and Deaths Registration Act 1953 - r. 43 of 
the Coroners Rules 1953. 


The deceased was employed for four and a half months in 1958 as a clerical worker in an office, 
some 250 to 300 yards from a processing plant manufacturing Vinyl Cloride Monomer (VCM), a 
substance known to cause angiosarcoma of the liver. The deceased died in May 1983. Pathological 
evidence was adduced before the inquest jury (after an adjournment of three years) that the 
deceased’s cause of death was "haemopericardium due to angiosarcoma of the liver and the heart". 
Before the evidence was called, one of the possible verdicts the coroner indicated would be 
available to the jury was death due to industrial disease. They were told that they should return 
that verdict if they were satisfied on the evidence that the deceased’s disease was due to exposure 
to VCM during her employment. At the conclusion of the evidence the coroner further directed 
the jury that an "industrial disease" was one which came within the list of prescribed diseases under 
the Social Security Regulations of 1980 and 1984. The jury returned a verdict of “industrial 
disease". The applicant sought an order of certiorari to quash the inquisition on the grounds that 
(i) the coroner misdirected the jury on the question of evidence properly founding a verdict of 
“industrial disease" and that the verdict was open to them and (ii) that the verdict was wrong in law 
and/or against the weight of the evidence. 


Held: (1) The court has jurisdiction at common law to quash an inquisition where it is shown 
that the coroner has misdirected the jury or where it is shown that there is no evidence to support 
the verdict, but it is not enough to show that there is a substantial body of evidence to the opposite 
effect. (2) There is no statutory or common law provision which requires the coronef’s jury to 
return a verdict in any particular form. (3) As one of the suggested verdicts "industrial disease" 
does not have a refined meaning. Once the jury is satisfied that the disease was caused by exposure 
to VCM whilst the deceased was at work, then, unless there is no evidence to support that 
conclusion, it is open to the jury to return a verdict of industrial disease. The coroner erred only in 
seeking to define industrial disease more narrowly that he need have done. 


Obiter: Per Kennedy, J: Where it can be shown that there is a substantial body of evidence to 
the opposite effect of a verdict returned, complaint can be made if a fiat is obtained from the 
Attorney General pursuant to s. 6 Coroners Act 1887. In that situation, if the court considers it 
desirable in the interests of justice that another inquest should be held it can so order. 


R. v. H.M. Coroner for South Glamorgan, ex parte B.P. Chemicals Ltd. Q.B.D. 799 


Suicide verdict - application only by way of judicial review - delay - R.S.C. Order 53 r. 
4(1) - s. 31(6) & (7) Supreme Court Act 1981 - advantage of Attorney General’s fiat - 
legal aid for the statutory application - relator proceedings. 


The deceased, who was 16 years old, died from an overdose of tablets taker after he had drunk 
eight or nine pints of beer in the course of an evening in the company of other young men. The 
coroner returned a verdict of suicide. The deceased’s parents, some 14 months after the inquest, 
made an application for judicial review of the coroner’s verdict on the principal grounds that (i) 
the facts did not warrant the verdict; (ii) there was insufficient inquiry; and (iii) there was an 
absence of the requisite intent on the part of the deceased. 





Held: (1) It would be unjust and undesirable if the court were not to grant relief because of 
delay if the court comes to the conclusion that the inquest verdict of suicide should be quashed. (ii) 
The evidence did not reflect a settled intention to commit suicide. The coroner was not entitled to 
come to the conclusions he set out. In a situation where there has been a substantial amount of 
drinking, what normally would give rise to an inference should not be regarded as creating that 
inference. There was not sufficient material before the coroner to enable him to come to a verdict 
of suicide. 


R. v. H.M. Coroner for North Northumberland, ex parte 
David James Lovelle Armstrong and Maureen Armstrong Q.B.D. 773 


Verdict of unlawful killing - standard of proof - Coroners Rules 1984, rr. 22(1), 40, 42 - 
ss. 4 and 6 of Coroners Act 1887 - s. 13(1) Coroners (Amendment) Act 1926 - s. 56 
Criminal Law Act 1977. 


The circumstances of the death of John William Mikkelson, a “Hells Angel”, on July 16, 1985 
were given wide publicity. Allegations were made that police officers used violence during an arrest 
and neglected to provide him with medical attention when he lost consciousness. The coroner’s 
inquest into his death was with a jury and lasted nine days. The cause of death was found to be 
cerebral anoxia from inhalation of stomach contents. The conclusion of the jury as to the death of 
Mikkleson was stated to be that he was “unlawfully killed”. As near as maybe, the words of the 
foreman were “unlawfully killed attributed to the degree of care after he was overpowered”. 

Dr. Burton, the coroner, said in an affidavit “I for my part did not understand the jury foreman’s , 
entire words to constitute the formal verdict but such words are impossible to ignore when faced 
with what otherwise might have appeared to have been a non-specific verdict which without more 
might have been damaging to the applicants by its very ambiguity.” 

A substantial number of police officers were suspended from duty following the verdict. 

The applicants having been granted leave for judicial review sought orders of certiorari to quash 
the verdict, mandamus ordering a new inquest, and a declaration as to the standard of proof fora 
verdict of unlawful killing on a number of different grounds including that the coroner’s directions to 
the jury were defective and confusing and that in the absence of counsel for the interested parties the 
coroner had supplied to the jury at their request a copy of his typed notes “conclusions as to the type 
of death”. 


Held: (i) All counsel agreed that the coroner’s directions upon the law of manslaughter were 
defective. The jury had been gravely misdirected and confused by what they had been told by the 
coroner and the notes the coroner had handed to them. 

(ii) The coroner at no point directed the jury on the definition of manslaughter, that is unlawful 
killing. In particular the coroner failed to direct the jury that to find a verdict of manslaughter they 
had to be satisfied that the act or omission of a single person must amount to unlawful conduct 
which was a substantial cause of death. 

(iii) The coroner failed to provide the jury with a plain standard of proof by which to be guided. A 
jury should not find that a criminal offence has been committed without being satisfied beyond 
reasonable doubt. 

(iv) The coroner was wrong to deal with requests of the jury in the absence of counsel. Moreover, 
by providing the members of the jury with eight or nine pages of closely typed directions which 
lacked clarity in many places, contained misdirections and which to the jury were unintelligible, he 
tended to heap confusion upon confusion. 


Obiter: (a) The verdict had a blunderbuss effect, meaning that the shot went off in all directions, 
striking police officers involved indiscriminately. 

(b) In respect of verdicts other than those involving a criminal offence (save in respect of the open 
verdict) the balance of probabilities is the appropriate standard of proof. 





(c) Where some direction or other is not clear to the jury the coroner should, in the presence of 
counsel, ask the jury what it is and should assist them by repeating it orally, perhaps with 
amplification of what he has already told them upon the subject, or he should give them entirely 
fresh instructions or directions if necessary. He ought to proceed to do this after discussion with 
counsel. 

(d) Written directions to the jury upon a point or points of law should only sparingly be resorted 
to and only on consultation with counsel. 

(e) Although there is a risk that s. 4 Coroners Act 1887 may clash with r. 42 of the Coroners Rules 
1984. Rule 42 is intra vires. So long as on the face of the inquisition the verdict does not give the 
appearance of identifying by name or otherwise anyone as blameworthy for the cause of death, rule 
42 is complied with. 

(f) The development of judicial review to its present state with its devotion to, amongst other 
things, natural justice, cannot possibly allow verdicts by juries at inquests to stand which are based 
upon no or wholly insufficient evidence. Insufficiency of evidence is a ground for quashing a 
coroner’s jury’s verdict. 

(g) per Roch, J.: Consideration should be given to re-drafting the fifth entry of the form of 
inquisition to conform with r. 36(1)(b) Coroners Rules 1984 to read “Time, place and circumstances 
at or in which death was sustained.” 

(h) per Watkins, L.J.: Coroners are bearing burdens which they are not qualified to carry. It is 
time Parliament did something about it. The inquest must be looked at again very carefully. 

Application to quash the verdict granted and a new inquest ordered. 


R. v. H.M. Coroner’s Court Hammersmith, ex parte 


Gray and Others and 
R. v. West London Coroner’s Court, ex parte Duncan and Others Q.B.D. 


CRIMINAL LAW 


Aiding and abetting - passive assistance - whether knowledge only of principal’s action 
sufficient. 


The appellant and her boy friend with whom she was living were charged on two counts of 
possessing a controlled drug with intent to supply. The evidence for the prosecution was that 
foliowing observations on the house, during which a number of people were seen to enter (two of 
whom on leaving were found to be in possession of drugs), the police executed a search warrant in 
the presence of both accused. A quantity of drugs was found in the dust bag of a vacuum cleaner 
and traces of cannabis resin on a bread board and knife in the bedroom shared by the two accused. 
The appellant denied all knowledge of the drugs found in the house and said she could not believe 
that her boy friend had been involved in possessing and supplying drugs. The prosecution case 
against the appellant relied solely on the fact that she was living with her co-accused at a time when 
he undoubtedly possessed and dealt in drugs. 

At the close of the prosecution case the recorder rejected a defence submission that there was 
no evidence against the appellant to go to the jury, and he directed the jury that the only basis on 
which she could be guilty of aiding and abetting was if the prosecution had proved that she had 
given passive assistance to her co-accused. On appeal against conviction: 


Held: In order to establish that a person was guilty of aiding and abetting an offence on the 
tasis that he had given passive assistance to its commission, it was necessary for the prosecution to 
prove more than mere knowledge. There had, for example, to be some evidence of encouragement 
at least, or some element of control. Although in the present case there was sufficient evidence 
from which the jury could infer knowledge on the part of the appellant that her co-accused was 
dealing in drugs, there was no evidence of assistance, active or passive, for the jury to consider. 
Accordingly the recorder should have withdrawn the case from the jury. The appeal would be 
allowed and the convictions set aside. 





Appeal: by Helen Claire Bland against her conviction at St. Albans Crown Court of two 
offences of possessing controlled drugs with intent to supply. 


R. v. Bland C.A. (Crim. Div.) 857 


Attempting to obtain property by deception - causation - proper test to apply for 
completed offence. 


The appellants went to the house of a widow and falsely represented that they were from a firm 
of tree surgeons which was known to her. They told her that the roots of a sycamore tree in her 
garden were likely to cause substantial damage to the gas mains and that it would cost £150 to fell 
the tree which she agreed to pay. They then told her that three other trees should be felled to 
avoid damage and that the total cost of removing the four trees would be about £500 though they 
would do the work for £470 if paid in cash. The police were informed when a building society 
cashier noticed the widow’s distress when she was withdrawing money to pay for the work. The 
appellants were arrested and charged with attempting to obtain property by deception. They were 
convicted at the Crown Court and appealed against conviction on the ground that the Judge erred 
in rejecting a motion to quash the indictment or alternatively the submission that there was no case 
to answer. 


Held (dismissing the appeal): When considering offences of obtaining property by deception 
the question to be asked in each case was whether the deception was an operative cause of the 
obtaining of the property. That question fell to be answered as a question of fact by the jury 
applying their commonsense. 

In the present case there was ample evidence upon which the jury could conclude that, had the 
attempt succeeded, the money would have been paid over by the victim as a result of the lies told 
to her by the appellants. 


Appeal: by David King and James Stockwell against their convictions for attempting to obtain 
property by deception. 


R. v. King and Stockwell C. A. (Crim. Div.) 559 


Brothel - whether use of premises by team of prostitutes constitutes a brothel when 
only one prostitute present on any one day. 


The appellants, who were sitters, were convicted of assisting in the management of a brothel 
contrary to s. 33 of the Sexual Offences Act 1956. They worked as receptionists at premises on 
different days with different prostitutes attending for the purpose of prostitution on each day. 
More than one prostitute carried on the trade of prostitution a the premises although never more 
than one of them did so on any particular day. The appellants admitted to the premises a 
prostitute each day and then a number of men and were responsible for securing the premises in 
the evening. On appeal by case stated: 


Held (dismissing the appeal): 

Whether premises constituted a brothel was a question of fact and degree and premises were 
not precluded from being a brcthel by the fact that, on any one day, only one prostitute was 
present. Where women resorted to premises for the purpose of prostitution, the premises 
constituted a brothel if there was joint use of them as a team. 


Appeal: by way of case stated by the Haringey justices against their conviction of Ann and 
Margaret Stevens on a charge of assisting in the management of a brothel. 


Stevens and Stevens v. Christy O.B.D. 366 





Burglary - trial on indictment - whether on count under Theft Act, 1968, s. 9(1)(b) jury 
may convict of offence under s. 9(1)(a) - Criminal Law Act 1967, s. 6. 


The appellant was charged before the Crown Court on one count of burglary, the particulars of 
which alleged that he entered a building as a trespasser and stole therein a pair of cufflinks, 
contrary to s. 9(1)(b) of the Theft Act 1968. Before the closing speech of the defendant’s counsel 
the Judge indicated that he intended to leave to the jury the question of an alternative verdict 
under s. 9(1)(a) namely that the defendant entered the building as a trespasser with intent to steal. 
Counsel for the defendant agreed and addressed the jury on both bases. The jury acquitted the 
appellant on s. 9(1)(b) and convicted him on s. 9(1)(a). On appeal against conviction: 


Held (dismissing the appeal): Although a charge of burglary under s. 9(1)(b) of the Theft Act 
1968 of entering as a trespasser and stealing might not necessarily involve an allegation of entering 
with intent but might nonetheless do so (and very often did), such a charge impliedly included an 
allegation of entering with intent. 

Accordingly, under the provisions of s. 6 of the Criminal Law Act 1967, the jury was entitled to 
find the appellant guilty of an offence under s. 9(1)(a) of the Theft Act 1968 as an alternative to an 
cay. under s. 9(1)(b) since a charge under s. 9(1)(b) impliedly included an allegation under s. 

1)fa). 


Appeal: by Paul Anthony Whiting against his conviction at Lewes Crown Court of an offence 
under s. 9(1)(a) of the Theft Act 1968. 


R. v. Whiting C. A. (Crim. Div.) 568 


Criminal damage - damaging-property being reckless whether life would be thereby 
endangered - whether danger to life must result from damage or from act which 
caused damage - Criminal Damage Act 1971, s. 1(2)(b). 


The defendant went to the bungalow of his former business partner against whom he bore a 
grudge and, armed with a gun, he rang the bell which woke the former partner and his wife who 
looked out of their bedroom window. The defendant then fired a shot aimed at that window and 
two further shots, one at another window and one at the front door. It was never suggested that 
the first shot was aimed at either of the two occupants. The defendant was indicted, inter alia, ona 
count which, as subsequently amended, alleged that he damaged property being reckless as to 
whether the lives of the two persons would be thereby endangered, contrary to s. 1(2) of the 
Criminal Damage Act 1971. At his trial the Judge overruled a submission by the defence that there 
was no case to answer, whereupon the defendant pleaded guilty on that count. 

The Court of Appeal allowed his appeal against conviction and certified that their decision 
involved a question of law of general public importance. 

On leave to appeal being granted by the House of Lords: 


Held (dismissing the appeal): Upon the true construction of s. 1(2)(b) of the Criminal Damage 
Act 1971 the prosecution were required to prove that the danger to life resulted from the 
destruction of or damage to property; it was not sufficient for the prosecution to prove that it 
resulted from the act of the defendant which caused the destruction or damage. 


Appeal: against the decision of the Court of Appeal (Criminal Division) allowing an appeal by 


the defendant Steer against his conviction on a charge of damaging property with intent and being 
reckless as to whether the lives of others would be thereby endangered. 


R. v. Steer H.L. 793 


Deception in s. 15(1) Theft Act 1968 - whether can refer to grossly overcharging - 
situation of mutual trust. 





The appellant was convicted, on several counts of obtaining property by deception under s. 
15(1) of the Theft Act 1968, at Acton Crown Court on January 22, 1987. The alleged offences arose 
out of his conduct in relation to two customers of the firm by which he had been employed for 
many years. The customers, sisters now in their 60s, had lived with their mother until her death 
and had come to know and trust the firm and its employees from work which the firm had carried 
out for their mother. After the mother’s death they sold the family home and bought a 
considerably less expensive property, where the appellant visited them and recommended that 
certain works needed doing to the premises for which he subsequently charged or quoted sums 
which were alleged to be grossly excessive. The appellant was at that time a manager of the firm 
and in respect of these contracts received approximately £1,000 in commission. 


Held: 1. An offence under s. 15(1) of the Theft Act 1968 has to establish four essentials. A 
deception, alleged in this case to be a false representation that the sums sought were a fair and 
proper charge for the work. Whether an excessively high quotation amounts to such a false 
representation must depend upon the circumstances, and may be found where in a situation of 
mutual trust one party takes dishonest advantage of the other. In addition, the deception must be 
made dishonestly; as a result, the defendant obtained property belonging to another; and it must 
be done with the intention of permanently depriving the other of it. Lord Reid’s judgment in DPP 
v. Ray [1974] A.C. 370 that "deception ... implies something positive" further stated that "a man 
intending to deceive can build up a situation in which his silence is as eloquent as an express 
statement”. In this case, in view of the mutual trust built up over a long period of time between the 
appellant and the customers concerned, his silence on any matter other than the sums charged fell 
within this definition. 

2. In his summing-up the Judge failed to put the defence to the jury, consisting of the 


defendant’s lengthy interviews with the police. Further he referred to the transcripts and tape 
recordings of these interviews as “evidence of his reaction but they are not evidence of the facts 
stated in them". The Judge misdirected the jury on this point which is contrary to the judgment in 
R. v. Hammond (1986) 82 Cr. App. R. 65. Since these interviews were virtually the only evidence 
for the benefit of the appellant, it was not appropriate to apply the proviso and the convictions 
were quashed. 


by Michael John Silverman against conviction at Acton Crown Court, on the 
construction of s. 15(1) of the Theft Act 1968. 


R. v. Silverman C.A. (Crim. Div.) 657 


Duress - defence to murder - availability to member of violent gang. 


The appellant was involved in a series of armed robberies of sub-post offices, culminating in an 
attempted robbery at Hounslow and a robbery at Wraysbury, which were the subject of charges 
determined at the Crown Court at Reading on May 21, 1985. The appellant had been jointly 
charged on a number of counts with two other men, Alderson and Hussey, including one of 
murder to which he pleaded not guilty. 

The murder charge arose from the robbery at Wraysbury when Hussey shot and killed the sub- 
postmaster. At the trial the appellant claimed that he had not wished guns to be used during the 
robbery and had sought to withdraw when he saw guns in the car but Hussey had threatened him if 
he failed to carry out the robbery. It was established that the appellant must have known that guns 
were previously used during the Hounslow offence. 


Held: It was the view of Lord Simon in R. v. Lynch (1975) 61 Cr. App. R. 6 that the recognition 
of a general defence of duress could effectively grant immunity to members of violent gangs. Lord 
Kilbrandon, referring to the unsatisfactory state of the law held, however, that it was outside the 
judicial powers of the court to extend the present state of the law. 

In the absence of judicial authority the court would look to the common law, and it has always 
been part of the common law that where duress is in issue, if the subject could reasonably extricate 





himself or avoid its effect by escaping the threat without damage to himself he must do so. It is 
analogous to this point to say that he must not voluntarily put himself in a position where he is 
likely to be subjected to such compulsion. That this has always been part of the common law is 
indicated by the fact that it has been adopted almost unanimously by other common law 
jurisdictions as well as Commonwealth jurisdictions. It was further borne out by the judgment of 
Lord Lowry, Chief Justice of Northern Ireland, in the case of R. v. Fitzpatrick (1977) N.I. 20. 

On the persuasive authorities cited and the indiations in the House of Lords judgment in R. v. 
Lynch, the court stated that where a person had voluntarily, and with knowledge of its nature, 
joined a criminal organization or gang which he knew might bring pressure on him to commit an 
offence and was an active member when he was put under pressure, he cannot avail himself of the 
defence of duress. The appeal was therefore dismissed. 


Appeal: by David Bruce Sharp against his conviction at Reading Crown Court on the ruling by 
the court on the defence of duress. 


R. v. Sharp C.A. (Crim. Div.) 832 


Duress in murder cases - whether defence available to principal in first degree - 
whether test of duress involves "objective" element - wheiher culpability of 
secondary party can be higher than that of principal party. 


These appeals arose out of two separate cases raising issues concerning the defence of duress 
in murder and were heard together. 


R. v. Howe and Bannister 
In this case the two appellants along with two other men, Murray and Bailey, were convicted on 
two counts of murder and one count of conspiracy to murder. On the first count of murder the 
prosecution accepted that Bailey had killed the victim, so that the two appellants who had taken 
part in the vicious attack were what would have earlier been principals in the second degree. The 
appellants asserted that they acted as they did under duress through fear of Murray who was the 


dominant figure, and in those circumstances the Judge left duress to the jury as an issue on count 
1. 


In the second case of murder all four defendants kicked and punched the victim and Murray 
told the applicants to kill him which they did by strangling him with a shoe lace. As they were 
principals in the first degree the Judge refused to leave the defence of duress to the jury on count 
2. 


On the third count of conspiracy to murder the intended victim managed to escape and the 
Judge left duress to the jury. 


R. v. Burke and Clarkson 

The two appellants were convicted of murder in circumstances where Burke shot the victim 
with a sawn-off shotgun, the prosecution alleging that this was done at the request of Clarkson. 
Clarkson’s defence was that he had nothing to do with the shooting and Burke’s defence was that 
he had agreed to shoot the victim because of his fear that otherwise Clarkson would kill him, but 
that in the event the gun went off accidentally so that the killing was no more than manslaughter. 
Burke’s defence of duress was only left to the jury in respect of the manslaughter. 

The four appellants appealed against their convictions to the Court of Appeal (Criminal 
Division) (1986) 150 J.P. 161; [1986] 1 Q.B. 626, and in dismissing their appeals the Court ruled: 


1. On the authority of the majority decision of the House of Lords in D.P.P. for Northern 
Ireland v. Lynch (1975) 139 J.P. 312; [1975] A.C. 653; [1975] 61 Cr. App. R. 6, duress was open 
as a defence to a person charged with murder other than as a principal in the first degree, but 
that the position in law of the actual killer remained the same as before that case, namely, that 
the defence of duress was not available. 

2. On counts 1 and 3 against Howe and Bannister the Judge was correct in directing the jury 
that there was an objective element in the defence of duress. 





3. Although the Court took the view that R. v. Richards (1974) 138 J.P. 69; [1974] Q.B. 776; 
[1974] 58 Cr. App. R. 60 was incorrectly decided, it was bound by that decision, namely, that the 
offence of an accessory can never rise higher than that of the principal. Accordingly, in the case 
of Burke and Clarkson the Judge was right in so directing the jury so that if Burke was guilty of 
manslaughter only then Clarkson could only be guilty, at the most, of manslaughter. 


The Court of Appeal later certified the following points of law of general public importance and 
granted leave to appeal to the House of Lords: 


(1) Is duress available as a defence to a person charged with murder as a principal in the first 
degree (the actual killer)? 

(2) Can one who incites or procures by duress another to kill or to be a party to a killing be 
convicted of murder if that other is acquitted by reason of duress? 

(3) Does the defence of duress fail if the prosecution prove that a person of reasonable 
firmness sharing the characteristics of the defendant would not have given way to the threats as 
did the defendant? 


On appeal to the House of Lords: 


Held: 1. The defence of duress was not available to a person charged with murder whether as a 
principal in the first degree (the actual killer) or as a principal in the second degree (an aider and 
abettor). In so holding the House of Lords departed from its previous decision in Lynch (supra) 
that duress was available as a defence to an aider and abettor to a murder. 

2. The decision in Richards (supra) that an accessory before the fact cannot be guilty of a 
graver offence than that in fact which was committed by the principal in the first degree would be 
overruled. 

3. The answers to the certified questions were: 


(1) No. 
(2) In view of the answer to question (1) the second question did not properly arise, but on the 


facts as they had to be assumed to be for the purposes of question (1) the answer was yes. 
(3) Yes. 


All the appeals dismissed. 

Appeal: from the decision of the Court of Appeal (Criminal Division) (1986) 150 J.P. 161; 
[1986] 1 Q.B. 626, dismissing the appeals by Michael Anthony Howe and John Derrick Bannister 
against their conviction on two counts of murder and one of conspiracy to murder, and by 
Cornelius James Burke and William George Clarkson against their conviction of murder. 


R. v. Howe and Bannister; R. v. Burke and Clarkson House of Lords 265 


Forfeiture order — whether order can be made in respect of proceeds of dishonest action 
by person other than defendant — Powers of Criminal Courts Act 1973, s. 43(1). 


The appellant pleaded guilty, inter alia, to conspiracy to supply a controlled drug and was 
sentenced to 18 months’ imprisonment. In addition a forfeiture order was made under s. 43 of the 
Powers of Criminal Courts Act 1973 in respect of £1,136 which had been found on his premises and 
which the assistant recorder held was “likely to be the proceeds of a dishonest action”. On appeal 
against the forfeiture order it was contended by the prosecution that the money was provided by the 
purchasers who had bought the drugs and who had themselves been using it for the purpose of 
committing offences by them and that on a proper construction of s. 43 there was power to make a 
forfeiture order. 





Held: The prosecution placed far too wide a construction on s. 43. That section was confined to 
property which had been used for the commission of an offence by the person convicted of the 
offence. In other words instead of construing s. 43(1)(a) as contended for by the prosecution as“. . . 
has been used for the purpose of committing any offence by anyone”, in the Court’s view the proper 
construction was “. . . has been used for the purpose of committing any offence by him”, which 
necessarily referred back to the person convicted of an offence in the opening part of the section. 

Appeal allowed; costs from central funds. 


Appeal: by John Kingston Slater against a forfeiture order made at Snaresbrook Crown Court. 


R. v. Slater C.A. 13 


Indictment - Judge’s discretion to sever counts - on conspiracy count whether necessary 
for jury to be unanimously agreed as to identity of individual conspirators. 


The appellant was indicted on two counts: (1) burglary involving the theft of credit cards and 
(2) conspiracy with others dishonestly to obtain property by deception by use of those credit cards. 
Following a trial within a trial the Judge ruled that evidence of the appellant’s confessions were 
admissible. Counsel for the appellant then applied to the trial Judge to sever the two counts as his 
client only wished to give evidence in respect of the burglary count and did not wish to give 
evidence on the conspiracy count. The Judge refused the application and the trial proceeded. At 
the end of the case the Judge directed the jury that on the conspiracy count "the prosecution do 
not have to show that every person they name as part of the conspiracy was a party; it is sufficient 
that they establish one because the agreement has to be between two or more persons". The 
appellant was convicted of conspiracy and as the jury failed to agree on the burglary count a retrial 
was ordered. 


On appeal against conviction on the conspiracy charge it was submitted that the Judge was 
wrong 


(a) in ruling that the appellant’s confessions were admissible; 

(b) in refusing to sever the counts and 

(c) in directing the jury that it was sufficient that the appellant conspired with one other 
person in order to convict; the Judge should have directed that each member of the jury 
had to be satisfied that the appellant had conspired with the same person. 


Held: 1. On the facts of the case it was not established that the admissions were obtained in 
circumstances which did not render them unreliable and therefore they should have been treated 
as being inadmissible. On that basis there would have been no case for the appellant to answer and 
the appeal succeeded on that ground. 

2. Where offences were properly joined in an indictment, a defendant was not entitled as of 
right to have the indictment severed on the ground that he wished to give evidence on one count 
and not on another. It was a matter entirely for the discretion of the Judge and in exercising that 
discretion he was entitled to take into account the expense and administrative inconvenience of 
ordering separate trials as well as the circumstances of the defendant. In the present case the two 
counts were closely inter-related and it was desirable that they be dealt with together. 

3. In cases, such as the present, where there was only one conspiracy alleged, it was not 
necessary to direct the jury that they had to be unanimously agreed as to the identity of one other 
individual besides the defendant who was a party to the conspiracy. It was open to the jury to 
conclude that there was a conspiracy to which the defendant was a party without making a finding 
as to the identity of any individual conspirators. The precise identity or precise number of 
conspirators was not material as long as the jury were satisfied that there was a conspiracy 
consisting of at least two persons, one of whom was the defendant. 


Appeal: by Daniel Mark Phillips against his conviction at Maidstone Crown Court on a charge 
of conspiracy. 


R. v. Phillips C. A. 467 





DANGEROUS DRUGS 


Misuse of Drugs Act 1971 - meaning of "supply" in s. 4(1) and s. 5(3). 


The defendant pleaded not guilty to a count of possessing a controlled drug with intent to 
supply it to another in contravention of s. 4(1)(b) of the Misuse of Drugs Act 1971, contrary to s. 
5(3) of that Act. Evidence was led by the prosecution to the effect that a package containing 227 
grammes of cannabis resin, a controlled drug having a street value of about £500, had been found 
under the driver’s seat of the defendant’s car after he had been arrested in connexion with an 
alleged assault. He told the police that he did not deal in drugs and that the package had been left 
in the car on the previous evening by a friend he refused to name. He said he expected the friend 
to come round and pick it up. At the close of the prosecution case counsel for the defendant asked 
the Judge to direct the jury that if they accepted that his intention was to return the package of 
drugs to the person who had left it in the car, that would not amount to an intent to supply it to 
another in contravention of s. 4(1)(b) of the Act of 1971 and that the defendant should therefore 
be acquitted. The Judge ruled that the intention to return the package to the person who had left it 
in the car did constitute the requisite intent for conviction and the defendant thereupon changed 
his plea to guilty and was sentenced to 12 months’ imprisonment. 

On appeal, the Court of Appeal (Criminal Division) quashed the conviction and, on the 
application for the prosecution, certified that a point of law of general public importance was 
involved and granted leave to appeal to the House of Lords. 


Held (Lord Goff of Chieveley dissenting): 

The word "supply" in its ordinary natural meaning conveyed the idea of furnishing or providing 
to another something which was wanted or required in order to meet the wants or requirements of 
that other. It connoted more that the mere transfer of physical control of an article from one 
person to another. The additional concept was that of enabling the recipient to apply the thing 
handed over to purposes for which he desired or had a duty to apply it. It was not a necessary 
element in the conception of supply that the provision should have been made out of the personal 
resources of the supplier. 

Accordingly, where a person in unlawful possession of a controlled drug which had been 
deposited with him for safe keeping intended to return the drug to the person who deposited it 
with him, he was in possession of a controlled drug with intent to supply it to another in 


contravention of s. 4(1) of the Misuse of Drugs Act 1971, and so was guilty of an offence under s. 
5(3) of that Act. 


Appeal allowed. 


Appeal: by the Crown against a decision of the Court of Appeal (Criminal Division) allowing 
an appeal by the defendant Patrick Terrance Maginnis against his conviction at Inner London 
Crown Court of an offence under s. 5(3) of the Misuse of Drugs Act 1971. 


R. v. Maginnis H. L. 537 


EDUCATION 


School attendance — meaning of “nearest available route” — ss. 36, 39 and 55, Education 
Act 1944, 


The respondents were the parents of a girl who was aged 12 at the material time. The girl was 
registered as a pupil at a certain school. The distance between the respondents’ home and the school 
was 2.94 miles measured by the shortest route, but the respondents regarded this route as unsuitable 
for their daughter to use when unaccompanied. The parents were acting reasonably in forming this 
opinion. There was an alternative route to the school, using metalled roads and measuring 3.2 miles. 





The effect of s. 55(1) of the Education Act 1944, was that the appellants, as local education authority, 
had a duty to provide free transport to school for children of the age of the respondents’ daughter if 
their home was not within three miles of the school at which they were registered pupils. Under 
s. 39(5) of the Act, the distance of three miles was to be “measured by the nearest available route”. 

The respondents refused to allow their daughter, who would have been unaccompanied, to use the 
shorter route. They claimed that the appellants had a duty to provide free transport under s. 55(1) of 
the Act, and when the appellants refused to accept this, the respondents kept their daughter away 
from school. 

The appellants prosecuted the respondents under s. 39(1) of the Act in respect of their daughter’s 
non-attendance at school. The magistrates’ court convicted the respondents and imposed conditional 
discharges. On appeal, the Crown Court upheld the convictions but substituted absolute discharges. 
The present respondents successfully appealed by way of case stated to the Queen’s Bench Division 
of the High Court. On appeal by the local education authority to the House of Lords. 


Held (allowing the appeal): In order to be “available” within the meaning of s. 39(5) of the Act, a 
route must be one along which a child, accompanied as necessary, can walk with reasonable safety, 
and such a route does not fail to qualify as “available” because of dangers which would arise if the 
child were unaccompanied. 


Appeal: against a decision of the Queen’s Bench Divisional Court (Parker, L.J. and Tudor Evans, 
J.) allowing an appeal against a decision of the Crown Court, sitting at Chelmsford, to uphold a 
conviction imposed by the justices for the county of Essex, sitting at Colchester. 


R. v. Rogers and Another H.L. 32 


School attendance - whether repeated prosecutions can be brought in respect of 


persistent failure to comply with a single school attendance order - ss. 36, 37 and 40, 
Education Act 1944. 


The respondents were the parents of a child of compulsory school age. The respondents failed to 
perform their duty under s. 36 of the Education Act 1944 to cause their child to receive efficient 
fuli-time education. Accordingly, the appellants, being the local education authority, served on the 
respondents a school attendance order dated January 12, 1984, requiring them to cause the child to 
become a registered pupil at a specified school. The child did not become a registered pupil. The 
appellants laid informations against the parents for failing to comply with the order “since January 
13, 1984”, contrary to ss. 37(5) and 40(1) of the Education Act 1944. On March 15, 1984, the parents 
were convicted, having pleaded guilty. The child still did not become a registered pupil. 

On May 24, 1984 the appellants laid further informations against the respondents, alleging failure 
to comply with the same school attendance order, but this time in respect of the period following the 
first convictions. On this occasion the parents pleaded not guilty on the basis that they were causing 
the child to receive efficient full-time education otherwise than in a school. They were nevertheless 
convicted. Their appeal to the Crown Court succeeded on a preliminary point of law, namely that, 
having been once convicted of failing to comply with the requirements of a school attendance order, 
they could not be convicted a second time of failing to comply with the requirements of the same 
order, notwithstanding the fact that they had persisted in their failure to comply with those 


requirements. On appeal by the local education authority to the Queen’s Bench Division of the High 
Court: 


Held (dismissing the appeal): (a) The requirement imposed by a school attendance order is 
intended to produce a result; (b) when that result has been produced the requirement has been 
complied with and the order is spent, because no duty under that order remains to be performed; and 
(c) the offence of failing to comply with such an order is a continuing offence in the sense that that 
failure is a continuing condition; but (d) s. 37(5) creates only one offence in respect of any particular 
order; therefore (e) the Crown Court had been right to allow the parents’ appeal. 





Appeal: by way of case stated against a decision of the Crown Court sitting at Wood Green (H.H. 


Judge McMullan and justices) allowing an appeal against convictions imposed by a magistrates’ 
court. 


Enfield London Borough Council v. Forsyth and Forsyth Q.B.D. 113 


EVIDENCE 


Confession - meaning of "oppression" excluding admissibility in Police and Criminal 
Evidence Act 1984, s. 76(2)(a). 


The appellant was convicted of obtaining from an insurance company £5,212 by deception on 
the basis of a bogus claim that there had been a burglary at her flat. At a "trial within a trial" the 
appellant submitted that the confession she had made was inadmissible in that it was obtained by 
oppression within the meaning of s. 76(2)(a) of the Police and Criminal Evidence Act 1984. The 
police evidence was that after initially refusing to answer questions, her attitude started to change 
and after a break in the interview on the second day she admitted a number of offences including 
that based on the bogus burglary. In contrast, the appellant’s evidence was to the effect that after 
the break one of the interviewing officers told her that her lover had been having an affair for the 
last three years or so with a woman who had also been arrested and was in fact detained in the 
next cell. That information, she claimed, so distressed her that she could not stand being in the 
cells any longer and she agreed to the statement being taken because it was the only way she was 
going to be released from the cells. 

In rejecting the submission the Judge ruled that in s. 76(2)(a) of the 1984 Act the word 
“oppression” meant something above and beyond that which was inherently oppressive by being in 
police custody and must import some impropriety, some oppression actively applied in an 
improper manner by the police. On appeal against conviction: 


Held (dismissing the appeal): The word "oppression" in s. 76(2)(a) of the Police and Criminal 
Evidence Act 1984 should be given its ordinary dictionary meaning which, in the Oxford English 
Dictionary, was stated as: “exercise of authority or power in a burdensome, harsh or wrongful 
manner; unjust or cruel treatment of subjects, inferiors, etc.; the imposition of unreasonable or 
unjust burdens". One of the quotations under that paragraph was: "There is not a word in our 
language which expresses more detestable wickedness than oppression". 


Per Lord Lane, L.C.J.: We find it hard to envisage any circumstances in which such oppression 
would not entail some impropriety on the part of the interrogator. We do not think the Judge was 
wrong in using that test. What however is abundantly clear is that a confession may be invalidated 
under s. 76(2)(b) where there is no suspicion of impropriety. No reliance was placed on the words 
of s. 76(2)(b) either before the Judge at the trial or before this court. Even if there had been such 
reliance, we do not consider that the policeman’s remark was likely to make unreliable any 
confession of the appellant’s own criminal activities ... 


Appeal: by Ruth Susan Fulling against her conviction at Leeds Crown Court of obtaining 
property by deception. 


R. v. Fulling C. A. 485 
Hearsay evidence - principles governing admissibility of statements under the res 
gestae doctrine. 


The appellant and a man called O’Neill were charged with murder. O’Neill pleaded guilty to 





manslaughter, which plea was accepted by the prosecution. The appellant pleaded not guilty and 
O’Neill was the prosecution’s main witness at the appellant’s trial in which the jury failed to agree. 
At his re-trial hearsay evidence was admitted of a statement made by the victim shortly after he 
was attacked identifying his assailants as O’Neill and the appellant. The circumstances in which 
that statement was made were as follows: 

Within minutes of being attacked and bleeding profusely from a deep stomach wound, the 
victim went downstairs to the flat below for assistance and the police and ambulance were 
immediately telephoned. Shortly afterwards the police arrived and one of the constables attending 
to the victim’s stab wound asked him how he had received his injuries and he replied that he had 
been attacxed by O’Neill and the appellant. The victim had been mortally wounded; he was kept 
alive on a life-support machine but died two months later. 

The appellant was convicted of manslaughter and his appeal to the Court of Appeal was 
dismissed. On appeal to the House of Lords: 


Held (dismissing the appeal): Hearsay evidence of a statement was admissible under the 
doctrine of res gestae if the statement was made in circumstances of approximate but not exact 
contemporaneity and in such conditions of involvement or pressure as to exclude the possibility of 
concoction or distortion to the advantage of the maker or the disadvantage of the accused. 

The position confronting the trial Judge in a criminal case when faced with an application to 
admit hearsay evidence under the res gestae doctrine could be summarized as follows: 


1. The primary question for the Judge was: Could the possibility of concoction or distortion be 
disregarded? 

2. The Judge had to satisfy himself that the event was so unusual or startling or dramatic as to 
dominate the thoughts of the victim so that his utterance was an instinctive reaction to that 
event, thus giving no real opportunity for reasoned reflection. 

. For the statement to be sufficiently "spontaneous" it had to be so closely associated with the 
event which excited the statement that it could be fairly stated that the mind of the 
declarant was still dominated by the event. 

. Quite apart from the time factor there might be special features in the case which related to. 
the possibility of concoction or distortion. In the instant appeal the defence relied on 
evidence to support the contention that the deceased had a motive of his own to fabricate 
or concoct, namely a malice against O’Neill and the appellant. 

. There might be other special features which might give rise to the possibility of error in the 
facts narrated in the statement which the Judge would need to consider, e.g. where, as in the 
present case, there was evidence that the deceased had drunk to excess. 


Appeal: by Donald Joseph Andrews from the dismissal by the Court of Appeal of his appeal 
against conviction at the Central Criminal Court of manslaughter. 


R. v. Andrews H. L. 548 


Power to exclude unfair evidence under s. 78 of Police and Criminal Evidence Act 1984 
- whether applies to confessions dealt with under s. 76. 


The appellant was convicted of arson involving damage to a motor car caused by inflammable 
liquid thrown against the car and ignited. The police suspected the appellant because there had 
been bad feeling between him and the owner of the car, but when interviewed by the police a few 
hours after the fire, the appellant denied having been involved. Thereafter the police decided to 
invent evidence and told the appellant falsely that his fingerprint had been found at the scene, 
whereupon he informed his solicitor. Upon inquiry being made by the solicitor the police 
confirmed that a fingerprint had been found whereupon the solicitor advised the appellant to 
answer the police questions and explain any involvement he had in the incident. The appellant told 
the police that although he was not present when the car was set alight, he had asked a friend to do 





it and had “ted two bottles with petrol and paint thinners which were then taken away by the 
friend and the fire started. 

At the trial, objection was taken to the admissibility of the confession and, after hearing 
argument and evidence by the police, the Judge ruled that it was, in his discretion, admissible. On 
appeal by way of certificate of the trial Judge that a point of law was involved concerning the 
admissibility of the confession under ss. 76 and 78 of the Police and Criminal Evidence Act 1984: 


Held: s. 78 of the Police and Criminal Evidence Act 1984 which set out the power of the court 
to exclude unfair evidence restated the power which Judges had at common law before the 1984 
Act was passed and applied to all evidence which might be introduced by the prosecution in a trial. 
That included evidence of a confession regardless of whether its admissibility fell to be considered 
under s. 76(2) of the Act. 

In the instant case, had the Judge not omitted a vital factor from his consideration, namely the 
deceit practised on the appellant’s solicitor, he would have been driven to exclude the confession. 
Accordingly, there being no other prosecution evidence available, the appeal would be allowed. 


Appeal: by Carl James Mason in relation to his conviction for arson at Newcastle-upon-Tyne 
Crown Court concerning the admissibility of a confession under s. 78 of the Police and Criminal 
Evidence Act 1984. 


R. v. Mason C.A. (Crim. Div.) 747 


Proof of conviction that person other than accused has committed an offence - when 
such proof is “relevant to any issue" in the proceedings - meaning of "conviction" - 
Police and Criminal Evidence Act 1984, s. 74. 


These two cases raised similar points on the construction of s. 74 of the Police and Criminal 
Evidence Act 1984 and were dealt with together. 


R. v. Robertson 


The appellant was convicted of conspiring with Barry James Poole and Albert William Long 
and others unknown to commit burglary involving the theft of a large quantity of video cassette 
recorders and television sets between June 1, 1984 and June 20, 1985. At his trial the prosecution 
sought to adduce evidence under s. 74 of the Police and Criminal Evidence Act 1984 of the earlier 
convictions of Poole and Long of 16 relevant counts of burglary with a view to proving the 
existence of the conspiracy between Poole and Long to which it was alleged the appellant was a 


party. : 
Section 74(1) of the 1984 Act provides: 


"In any proceedings the fact that a person other than the accused has been convicted of an 
offence by or before any court in the United Kingdom ... shall be admissible in evidence for the 
purpose of proving, where to do so is relevant to any issue in those proceedings, that that 
person committed that offence, whether or not any other evidence of his having committed that 
offence is given." 


The trial Judge heard the argument and ruled that the evidence was ; imissible. On appeal 
against conviction, that ruling was challenged on the grounds, inter alia: 


(a) that there was no issue raised in the proceedings regarding the burglaries having been 
committed because that fact was conceded by the appellant; and 

(b) that s. 74 applied only to proof of conviction of an offence in which the defendant on trial 
played no part. 





Held: The expression "issue in those proceedings" in s. 74 of the Police and Criminal Evidence 
Act 1984 covered not only an issue which was an essential ingredient of the offence charged (e.g. in 
a handling case, the fact that the goods were stolen) but also less fundamental issues (e.g. 
evidential issues arising during the course of the proceedings). Moreover, the application of the 
section was not restricted to proof of conviction of offences in which the defendant on trial played 
no part. 

In the present case the issue was whether there was a conspiracy between Poole and Long to 
which the prosecution sought to prove the appellant was a party. The fact that the appellant was 


prepared to accept that there had been a series of burglaries did not preclude the prosecution from 
relying on s. 74. 


Per the Lord Chief Justice: 

"Section 74 is a provision which should be sparingly used. There will be occasions where, 
although the evidence may be technically admissible, its effect is likely to be so slight that it will be 
wiser not to adduce it. This is partichlarly so where there is any danger of a contravention of s. 78 
[dealing with the exclusion of unfair evidence]. There is nothing to be gained by adducing evidence 
of doubtful value at the risk of having the conviction quashed because the admission of that 
evidence rendered the conviction unsafe or unsatisfactory. Secondly, where the evidence is 


admitted, the Judge should be careful ... to explain to the jury the effect of the evidence and its 
limitations." 


R. v. Golder 


The appellant was convicted of a robbery at St. Albans on November 20, 1985 in which three 
other men took part. Two of the men, Moran and Eley, had earlier pleaded guilty to that offence 
and to another robbery committed on the previous day at Hatfield, but neither had been 
sentenced. The evidencee against the appellant consisted primarily of admissions (denied by him at 
the trial) in which he mentioned that some of the other three men were involved in the robbery at 
Hatfield. The prosecution were given leave by the Judge to adduce evidence under s. 74 of the 1984 
Act that Moran and Eley had pleaded guilty to the two offences committed on November 19 and 
20. 

On appeal against conviction it was submitted on behalf of the appellant that that evidence was 
inadmissible on the grounds: 


(a) that Moran and Eley had not been "convicted" in that a plea of guilty did not become a 
conviction under s. 74 until sentence was passed; and 
(b) that their pleas of guilty were not relevant to any issue on the trial of the appellant. 


The prosecution contended that their convictions were relevant to show that the alleged 
confessions of the appellant were in accordance with the known facts and so likely to be true. 


Held: 1. The word "convicted" in s. 74 of the 1984 Act meant “had been found guilty" either by 
the verdict of a jury or on a plea of guilty by the defendant. The fact that the defendant had not 
been sentenced was irrelevant. 

2. Applying the principles as set out in R. v. Robertson (supra) the convictions of Moran and 
Eley were correctly admitted in evidence. 


Appeals: (1) by Malcom Robertson against his conviction at Snaresbrook Crown Court on a 
charge of conspiracy to commit burglary; and 
(2) by Martin Golder against his conviction at St. Albans Crown Court on a charge of robbery. 


R. v. Robertson and R. v. Golder C.A. 761 


Proof of paternity - affiliation proceedings - presumption of legitimacy - standard of 
proof required to rebut presumption. 





In 1983 two married couples, Mr. and Mrs. B and Mr. and Mrs. W, agreed to exchange partners 
for the purpose of sexual intercourse. Sexual intercourse took place between Mrs. B and Mr. W 
from July 1983 until the end of that year. In October 1983 Mrs. B became pregnant. At that time 
she was having sexual intercourse with both her husband and Mr. W. A child was born on June 29, 
1984. Mrs. B alleged that Mr. W was the father. Mr. W denied paternity. In affiliation proceedings 
the magistrates accepted evidence that Mrs. B and Mr. W had had sexual intercourse from late 
July 1983 until well past the date of conception. The magistrates also accepted that Mrs. B had 
sexual intercourse with her husband on an infrequent basis up to December 1983 and that such 
intercourse took place in October 1983. The magistrates received and accepted evidence from 
blood tests which excluded at least 95% of wrongly accused men and which stated that the 
“paternity index" for Mr. W being the father of the child was 97.4%. (See further in Note below as 
to this serological evidence). Medical evidence was also called to show that Mr. B was virtually 
infertile and therefore was extremely unlikely to be the father of the child. It was accepted that no 
man other than Mr. W or Mr. B could have been the father. The magistrates stated they were of 
opinion, having referred to s. 26 of the Family Law Reform Act 1969 (which provides that any 
presumption of legitimacy may be rebutted by evidence which shows that it is more probable than 
not that a person is illegitimate), that the presumption of legitimacy had been rebutted by the 
evidence of the medical practitioners, and by the blood test report, which showed that it was more 
likely than not that the child was illegitimate. They found that Mr. W was the father and made an 
order for periodical payments and costs. 

The putative father appealed by way of case stated. 


Held: The standard of proof to rebut a presumption of legitimacy or to make a finding of 
paternity was a heavy one. This standard was not so heavy as in criminal proceedings but much 
more so than a narrow balance of probabilities. The standard was commensurate with the gravity 
of the issue. Re JS (A Minor) (Declaration of Paternity) (1981) 2 F.L.R. 146 and Serio v. Serio (1983) 
4 F.L.R. 756 followed. In this case the magistrates referred only to the balance of probabilities and 
may have wrongly applied the lower standard. However, as none of the relevant primary facts were 
challenged, the Divisional Court could apply the correct standard and reach its own decision. The 
evidence established that there was so strong a probability as to amount to a virtual certainty that 
the appellant was the father of the child. The appeal, therefore, would be dismissed. 


Note 


The serological evidence indicating the degree of probability that a person was the father of a 
child was based on the following scale: 


99.8% and above : paternity extremely likely; 

99% - 99.8% : paternity very likely; 

95.2% - 98.9% : paternity likely; 

90% - 95.1% : suggestive of paternity; 

below 90% : not useful as indicative of paternity. 


For a case where the use of this scale was considercJ, see Armitage v. Nanchen (1983) 147 J.P. 
53. See also the observations of Ormrod, LJ. in Re JS (1981) 2 F.L.R. 146 at p. 151 C to G. 


Appeal: by way of case stated from magistrates for the petty sessional division of Lonsdale 
North. 


Wv. K Fam. Div. 589 


Refreshing memory from aide memoire - rules governing admissibility of note in 
evidence. 


The appellant was convicted on indictment of assault occasioning actual bodily harm and 





assault with intent to resist arrest arising out of a disturbance outside a newspaper plant at 
Wapping. When he got home after the incident the appellant typed out a note of the events of that 
night as he recollected and he used that note as an aide memoire during examination-in-chief at his 
trial to refresh his memory about the circumstances of his arrest. In cross-examining the appellant, 
counsel for the prosecution did not confine his questions, so far as the aide memoire was 
concerned, to those matters upon which the appellant had refreshed his memory. As a result 
counsel for the appellant invited the Judge to allow the aide memoire to be put in evidence and 
made an exhibit, but after hearing argument on the matter the Judge declined to do so or to allow 
the jury to see it. On appeal against convicticn: 


Held: The admissibility in evidence of an aide memoire used to refresh the memory of a 
witness in a criminal trial was regulated by a long standing rule of the common law which was still 
in existence. That rule provided: 


1. Cross-examining counsel was entitled, without making the document evidence, (a) to inspect 
the aide memoire to check its contents and (b) to cross-examine upon it provided the cross- 
examination was confined to those parts of it which had been used by the witness to refresh his 
memory. 

2. If, however, in his cross-examination counsel strayed beyond the part of the aide memoire 
which had been so used, the party calling the witness could insist on the document being 
admitted in evidence and made an exhibit. The effect of exhibiting such a document was solely 
to show consistency in the witness producing it; it was not evidence of the truth of the facts 
stated in it (R. v. Virgo [1978] 67 Cr. App. R. 323). 


In the present case there was a material irregularity and the appeal would be allowed. 


Appeal: by Stanley Richard Britton against his conviction at Southwark Crown Court raising 
the question of the admissibility of an aide memoire. 


R. v. Britton C. A. 473 


Summary trial - exclusion of unfair evidence - whether justices may conduct "trial 
within a trial" to decide admissibility - Police and Criminal Evidence Act 1984, s. 78. 


The appellant was charged with criminal damage to a fireplace to the value of £95. At the 
commencement of the hearing his counsel invited the justices to exclude the evidence of his 
interview with a police officer under s. 78 of the Police and Criminal Evidence Act 1984 and to 
conduct “a trial within a trial" to determine the admissibility of that evidence. The justices refused 
the application and heard the case in the ordinary way. On appeal by case stated: 


Held (dismissing the appeal): The provisions of s. 78 of the 1984 Act dealing with the exclusion 
of unfair evidence did not entitle a defendant in the magistrates’ court to have the issue of the 
admissibility of the evidence in question determined in advance of that evidence being given. The 
procedure for dealing with such matters should be in accordance with the guidelines set out in 
S.FJ. v. Chief Constable of Kent (1982) (The Times, June 17) and A.D.C. v. Chief Cons:cble of 
Greater Manchester (unreported, March 15, 1983) namely: 

(a) Questions of admissibility of evidence in a magistrates’ court should be decided by the 
justices as a separate issue and not as a trial within a trial; 

(b) In some cases it would be appropriate for justices to deal with an application to exclude 
evidence when it arose, in other cases they could leave the decision until the end of the case. It was 
impossible to lay down a general rule as to the procedure to be followed, but the overriding 


principle should be to ensure that the procedure adopted was just and fair to both the defendant 
and the prosecution. 


Appeal: by way of case stated by the Clwyd justices in respect of their refusal to decide the 





question of admissibility of evidence under s. 78 of the Police and Criminal Evidence Act 1984 as a 
preliminary issue. 


Vel v. Chief Constable of North Wales Q.B.D. 510 


Summary trial - challenge to admissibility of confession - whether justices bound to 
hold "trial within a trial" to determine issue - Police and Criminal Evidence Act 
1984, s. 76(2). 


R, aged 15 years, was charged before Liverpool juvenile court with burglary. When the case was 
called on both the prosecution and defence solicitors invited the justices to determine as a 
preliminary issue under s. 76(2) of the Police and Criminal Evidence Act 1984 the admissibility of 
the defendant’s confession which the prosecution sought to rely upon as the only evidence 
demonstrating his guilt and which the defendant alleged had been obtained improperly. In 
supporting the application for "a trial within a trial" the defence solicitor indicated that he might 
wish to call the defendant on the issue of admissibility alone and, further, that he wished to have 
the question of admissibility resolved before deciding whether to call the defendant in the 
substantive trial. On the advice of their clerk the justices refused to hold any preliminary inquiry 
and the case was adjourned pending an application for judicial review. 


Held: 1. The effect of s. 76(2) of the Police and Criminal Evidence Act 1984 was that in 
summary proceedings justices must hold a "trial within a trial” if it was represented to them by the 
defence that a confession was or might have been obtained (a) by oppression of the defendant or 
(b) in consequence of anything said or done which was likely in the circumstances to render 
unreliable any confession which might be made by him in consequence thereof. 

2. In such a trial within a trial the defendant could give evidence confined to the question of 
admissibility, in which case the justices would not be concerned with the truth or otherwise of the 
confession. 

3. Therefore the defendant was entitled to a ruling upon admissibility of a confession before or 
at the end of the prosecution case. 

4. The defendant had a discretion as to the stage at which to attack the alleged confession but a 
trial within a trial would only take place before the close of the prosecution case if it was 
represented to the court that the confession was, or might have been, improperly obtained by 
either of the processes set out in para. 1 above. Merely to suggest in cross-examination that the 
alleged confession was obtained improperly did not amount to "representation" for that purpose. If 
no such representation was made the defendant was at liberty to raise the admissibility or weight 
of the confession at any subsequent stage of the trial. 

5. It should never be necessary to call the prosecution evidence relating to the obtaining of a 
confession twice. 

6. The above rulings were confined to the summary disposal of criminal offences and should 
not be taken as applicable to committal proceedings or trials on indictment. 


Application: for judicial review of a decision of the Liverpool juvenile court refusing to hold a 
trial within a trial to determine the admissibility of an alleged confession in summary proceedings. 


R. v. Liverpool Juvenile Court, ex parte R Q.B.D. 516 


Transcripts of police interviews - evidence of facts stated therein. 


The appellant was convicted, on several counts of obtaining property by deception under s. 
15(1) of the Theft Act 1968, at Acton Crown Court on January 22, 1987. The alleged offences arose 
out of his conduct in relation to two customers of the firm by which he had been employed for 
many years. The customers, sisters now in their 60s, had lived with their mother until her death 





and had come to know and trust the firm and its employees from work which the firm had carried 
out for thei: mother. After the mother’s death they sold the family home and bought a 
considerably less expensive property, where the appellant visited them and recommended that 
certain works needed doing to the premises for which he subsequently charged or quoted sums 
which were alleged to be grossly excessive. The appellant was at that time a manager of the firm 
and in respect of these contracts received approximately £1,000 in commission. 


Held: 1. An offence under s. 15(1) of the Theft Act 1968 has to establish four essentials. A 
deception, alleged in this case to be a false representation that the sums sought were a fair and 
proper charge for the work. Whether an excessively high quotation amounts to such a false 
representation must depend upon the circumstances, and may be found where in a situation of 
mutual trust one party takes dishonest advantage of the other. In addition, the deception must be 
made dishonestly; as a result, the defendant obtained property belonging to another; and it must 
be done with the intention of permanently depriving the other of it. Lord Reid’s judgment in DPP 
v. Ray [1974] A.C. 370 that “deception ... implies something positive" further stated that “a man 
intending to deceive can build up a situation in which his silence is as eloquent as an express 
statement". In this case, in view of the mutual trust built up over a long period of time between the 
appellant and the customers concerned, his silence on any matter other than the sums charged fell 
within this definition. 

2. In his summing-up the Judge failed to put the defence to the jury, consisting of the 
defendant’s lengthy interviews with the police. Further he referred to the transcripts and tape 
recordings of these interviews as "evidence of his reaction but they are not evidence of the facts 
stated in them". The Judge misdirected the jury on this point which is contrary to the judgment in 
R. v. Hammond (1936) 82 Cr. App. R. 65. Since these interviews were virtually the only evidence 


for the benefit of the appellant, it was not appropriate to apply the proviso and the convictions 
were quashed. 


Appeal: by Michael John Silverman against conviction at Acton Crown Court, on the 
construction of s. 15(1) of the Theft Act 1968. 


R. v. Silverman C.A. (Crim. Div.) 657 
Use of computer as a tool to facilitate analysis and collate results - whether proof of 


operational efficiency of computer necessary - Police and Criminal Evidence Act 
1984, s. 69(1). 


The appellant was convicted of driving a motor vehicle having consumed excess alcohol, 
contrary to s. 6 of the Road Traffic Act 1972 as amended. Following tests on his breath by the Lion 
Intoximeter he elected to provide a sample of blood and this was analyzed by the process of gas 
chromotography and found to contain not less than 84 milligrammes of alcohol per 100 millilitres 
of blood. To carry out that analysis the scientist used a computer which printed out the results in 
the form of a graph and collated the information in tabulated form. In giving evidence the scientist 
referred to the graph produced by the computer but the graph was not produced to the court. The 
justices overruled a submission by the appellant that in the absence of any evidence as to the 
operation and accuracy of the computer as required by s. 69(1) of the Police and Criminal 


Evidence Act 1984, the evidence as to what was shown by the graph was inadmissible. On appeal by 
case stated: 


Held: Section 69(1) of the Police and Criminal Evidence Act 1984 (requiring proof of the 
operational efficiency of a computer) was concerned only with the admissibility of computer- 
produced documents tendered in evidence and had no application to cases, such as the present, 
where the computer was used as a tool to facilitate analysis and collate results. 


Appeal: by way of case stated by the Harrow justices against their decision in relation to the 
admissibility of evidence based on computer records. 


Sophocleous v. Ringer Q.B.D. 564 





Video recording - whether evidence of contents admissible when video recording not 
produced to court. 


The appellant was charged with stealing a packet of batteries. The evidence for the prosecution 
rested in part upon what witnesses had seen on a video recording of the incident which lasted a few 
seconds only, showing, it was alleged, the appellant in the act of stealing the property. At the trial a 
copy of that video recording was not available to be viewed by the justices and objection was 
therefore taken that the evidence of the prosecution witnesses as to what they had earlier seen on the 
video recording was not admissible. The justices overruled the objection, the trial proceeded and the 
appellant was convicted. On appeal by way of case stated: 


Held: Evidence tendered by a witness as to what he saw on a video recording which was not 
produced to the court was not inadmissible in law whether by reference to the hearsay rule or any 
other principle of law. There was no effective distinction so far as concerns admissibility between a 
direct view of an incident by a witness and a view of that incident by the witness on a video display or 
recording. In both cases the weight and reliability of the evidence would depend upon an assessment 
of all relevant considerations including the clarity and length of the recording and, where 
identification was in issue, the witness’s prior knowledge of the person said to be identified in 
accordance with well established principles. Appeal dismissed. 

The Court then certified that the following point of law of general public importance was involved 
but refused leave to appeal to the House of Lords: 


“Whether it is lawful for a court in a criminal trial to admit in evidence oral evidence as to the 
contents of a video recording for the purpose of showing that the defendant committed acts 
allegedly amounting to an offence, or allegedly implicating the defendant in an offence, including 
evidence as to identity, when the video recording is not produced to the court, and when each of 
the witnesses is giving evidence as to what each has allegedly seen on the video recording viewed 
after the commission of the alleged offence.” 


Appeal: by way of ‘case stated by Douglas Andrew Taylor against a decision of the Cheshire 
justices in the Walton Petty Sessional Division whereby he was convicted of theft. 


Taylor v. Chief Constable of Cheshire Q.B.D. 103 


Whether full warning needed for evidence by mental patients at Rampton Hospital - 
“dangerous to convict" not essential to adequate warning. 


Consolidated appeals concerning six members of the nursing staff at Rampton Hospital, 
convicted at Nottingham Crown Court of offences of ill-treating mental patients at the hospital, were 
considered, on the certified point of law whether, 


“In a case where the evidence for the Crown is solely that of a witness who is not in one of the 
accepted categories of suspect witness, but who, by reason of his particular mental condition and 
criminal connexion, fulfilled the same criteria, must the Judge warn the jury that it is dangerous 
on his uncorroborated evidence.” 


In the trials the prosecution case depended largely on the uncorroborated evidence of a single 
patient, and the Judge directed the jury that such evidence should be treated with great caution as the 
witnesses were persons of bad character and suffering from some form of mental disorder. In 
addition there was a possibility that they may have conspired together to make false allegations. 

The Judge warned the jury that the witnesses’ statements could not corroborate one another 





because they were all witnesses whose evidence might be unsafe. 

In the appeal by the first appellants there was a further ground of appeal, that, during the trial it 
had become apparent that one juryman, Mr. Peet, had a bias against the defendants and upon 
inquiry it was found that his wife was employed at another hospital which figured in the evidence at 
the trial. The juryman was discharged but remained in an anteroom, with the Judge’s permission, in 
order to give a lift to three other jurors as he had done previously. The Judge warned the remaining 
jurors that they should not discuss the case with Mr. Peet. On the following day defence counsel 
made an application that the jury should be discharged. The Judge refused, taking into account that 
the trial was in its tenth day and a retrial would cause considerable inconvenience, and recalling the 
witnesses would have a detrimental effect on them, and it could not be shown that there was a “very 
high risk” that the biased juror had influenced his fellows. 


Held: |. There are three established categories where a full warning is required where the inherent 
unreliability of a witness may not be apparent to a jury, and where there is a well-established rule of 
practice that it needs to be clearly spelt out. These categories concern: complainants of sexual 
assaults, evidence by accomplices, and the sworn evidence of a child. In other cases the potential 
unreliability of a principal witness is clear, as in these cases, and R. v. Beck (1982) 146 J.P. 225; 
[1982] | W.L.R. 461 states that the extent to which the trial Judge refers to any potential 
corroborative material depends on the facts in each case, but the overriding rule is that he must put 
the defence fairly and adequately. The use of words such as “dangerous to convict” are not essential 
to an adequate warning so long as the jury are made fully aware of the dangers of convicting on such 
evidence. After substituting “analogous criteria” for “the same criteria” in the certified question the 
answer is therefore in the affirmative. 

2. On the separate issue raised in the first appeal, the Judge applied the wrong test in the exercise 
of his discretion. The correct test, stated in R. v. Sawyer (1986) 71 Cr. App. R. 283 was whether there 
was a “real danger” that the appellants’ position had been prejudiced. In the circumstances, and 
taking into account evidence that Mr. Peet had discussed the case with some jurors after he had been 
discharged, the verdict was unsafe. 


Appeals on a certified point of law arising from the Judge’s warning to the jury on uncorroborated 
evidence by patients at Rampton Hospital, in trials under s. 126 of the Mental Health Act 1959. 

Appeal against a decision of the Judge not to discharge a jury where some jurors had discussed the 
case with a discharged juror. 


R. v. Spencer and Others 
R. v. Smails and Others H.L. 


FOOD AND DRUGS 


Food unfit for human consumption — milk containing dead rodent and slivers of glass — 
whether evidence of presence of extraneous matter alone sufficient — whether 
necessary to provide further evidence of the effect of matter on milk — s. 8 Food Act 
1984. 


The respondents were charged with two offences under s. 8 of the Food Act 1984 in respect of two 
milk bottles, one was found on analysis to contain a whole dead mouse, and the other, some slivers 
of glass. The justices accepted a submission of no case to answer because there was no evidence of the 
effect of these additional items on the milk. On appeal: 


Held: The justices had misdirected themselves as there was credible evidence constituting a prima 
facie case that the milk was unfit for human consumption. The cases would be remitted for the 
justices to continue the hearing (Miller v. Battersea B.C. [1956] 1 Q.B. 43, and Turner and Son Ltd. 
v. Owen (1956) 120 J.P. 15; [1956] 1 Q.B. 48, considered). 





Appeal: from the decision of the Sutton Justices. 


Barton v. Unigate Dairies Limited Q.B.D. 128 


Sale of food - diet cola - ordinary cola supplied - whether amounted to sale of food not 
of the quality demanded by the purchaser - s. 2 Food Act 1984. 


A sampling officer went to the appellant’s premises on two occasions to procure samples as he 
is entitled to do under the Food Act 1984. The results of the samples showed that when he asked 
for "Diet Cola" he was given Cola with the same calorific value as on sampling was found in normal 
Cola. The appellants were charged with an offence under s. 2 of the Food Act 1984 in that they had 
sold to the prejudice of the purchaser food not of the quality demanded by the purchaser. The 
appellants argued that the information was incorrecily laid under the "quality" provision, as the 
matter was concerned with "description", not with issues of quality at all. The appellants appealed 
against the conviction by the justices. 


Held: The correct interpretation of "quality" is "commercial" quality, as evident from the 
previous cases. The word "description" may or may not, on the facts of any individual case, be 
equivalent to "quality". The same can be said of "kind", but what the court must consider is the 
commercial transaction out of which the sale arises. There was nothing in the circumstances 
surrounding this sale which indicated that the justices had erred in coming to the conclusion they 
did. (Dicta in Barber v. The Co-operative Wholesale Society Ltd. (1983) 147 J.P. 296 and Shearer v. 
Rowe (1985) 149 J.P. 698 considered). 


McDonald’s Hamburgers Ltd. v. Windle Q.B.D. 333 


HEALTH AND SAFETY AT WORK 


Identity of enforcing authority where defendant’s main activity changes - s. 18(2), 
Health and Safety at Work Act, and regs. 3 and 5, and sch. 1, Health and Safety 
(Enforcing Authority) Regulations 1977. 


The respondents operated a mill for rolling oats, in premises where the main activity was of a 
manufacturing nature. One of their employees was injured, apparently as a result of inadequate 
fencing of the milling machinery. The appellant, on behalf of the local authority, prosecuted the 
respondents, under the Health and Safety at Work Act 1974. It was common ground that, by the 
time the prosecution was brought, the main activity carried on in the premises had ceased to be 
manufacturing and had become sale and storage. 

Regulation 3 of, and sch. | to, the Health and Safety (Enforcing Authority) Regulations 1977, 
provided that the proper enforcing authority in respect of premises used for sale and storage should 
be the local authority, whereas while the premises had been used for manufacturing the proper 
enforcing authority had been the health and safety executive. Regulation 5 of the Regulations 
provided a procedure for the transfer of the enforcement function in either direction between the 
executive and local authorities. 

The magistrates dismissed the information, on the basis that the local authority had no power to 
act unless and until the transfer procedure under reg. 5 had been implemented. On appeal by way of 
case stated to the Queen’s Bench Divisional Court: 





Held (allowing the appeal): The identity of the enforcing authority automatically changes 
whenever the main activity of the defendant changes, and the transfer procedure under reg. 5 
becomes relevant only where it is found to be more convenient for either the executive or the local 
authority to perform duties which would otherwise fall on the other body. 


Appeal: by way of case stated against a decision of the justices for the West Midlands, acting in 
and for the Petty Sessional Division of Warley. 


Hadley v. Hancox and Hancox Q.B.D. 227 


HIGHWAYS AND FOOTPATHS 


Highways - wilful obstruction - duration and extent of obstruction to be taken into 
consideration when determining the issue of reasonableness - application of de 
minimis principle - s. 137, Highways Act 1980. 


The respondent owned premises adjoining a public highway. On a number of Saturdays and 
Sundays he used part of the highway verge bordering his premises for the display and sale of 
garden produce. This activity lasted from 9.00 a.m. to 5.30 p.m. on Saturdays and from 9.00 a.m. to 
1.00 p.m. on Sundays. The intrusion extended approximately 9 ft into the highway. The total width 
of the strip of land between the respondent’s premises and the main carriageway was 17 ft 2 ins. 
The strip beyond the area of the respondent’s Cisplay comprised a tarmac footpath, and a further 
grass verge adjoined the carriageway. 

The appellant local authority laid informations in respect of two separate occasions, alleging 
wilful obstruction of free passage along the highway, without lawful excuse, contrary to s. 137 of 
the Highways Act 1980. 

The magistrates dismissed the informations on the basis that the obstructions were purely 
technical because the respondent’s use of the highway was reasonable and any actual or potential 
obstruction of members of the public was so unlikely as to be capable of being disregarded. 
Alternatively, the magistrates held that if their first conclusion was wrong in law, the obstructions 
fell within the de minimis principle. 

On appeal by the local authority to the Queen’s Bench Divisional Court by way of case stated. 


Held (allowing the appeal, but not remitting the case to the magistrates because of the lapse of 
time): (a) The magistrates had failed to consider the nature and duration of the obstruction in 
relation to the issue of reasonableness, and therefore (b) their decision was, in effect, perverse 
because they had failed to consider all the issues; and moreover (c) the extent of the projections 
into the highway could not by any stretch of language be described as de minimis. 


Appeal: by way of case stated against a decision of the justices for the Petty Sessional Division 
of St. Albans. 


Hertfordshire County Council v. Bolden Q.B.D. 252 


Highways - wilful obstruction - meaning of “lawful excuse" - relevance of 
reasonableness - s. 137, Highways Act 1980. 


The appellants were members of a group of animal rights supporters who were demonstrating 
on a highway outside a shop which was selling furs. The demonstration took the form of displaying 
banners and offering leaflets to passers-by. The appellants were arrested. In due course they were 





convicted by the justices of wilfully obstructing, without lawful authority or excuse, free passage 
along the highway, contrary to s. 137 of the Highways Act 1980. The Crown Court, following Waite 
v. Taylor (1985) 149 J.P. 551, found that standing on the highway offering leaflets and holding 
banners was not incidental to its lawful use, and that therefore the appellants had wilfully 
obstructed the highway. Accordingly, they dismissed appeals against conviction. On appeal to the 
Queen’s Bench Divisional Court by way of case stated. 


Held (allowing the appeal): (a) The correct approach to be followed when trying cases under s. 
137 was to begin by asking whether there was an actual obstruction of such a scale that the de 
minimis principle could not be applied; if there was such an obstruction, the next question was 
whether it was wilful in the sense of being deliberate; and if the obstruction was wilful, the final 
question was whether there was lawful authority or excuse; (b) examples of lawful authority would 
include permits and licences granted under statutory provisions; (c) examples of lawful excuse 
would include activities otherwise lawful in themselves which were reasonable in all the 
circumstances; therefore (d) the convictions would be quashed because the Crown Court had not 
considered the reasonableness of the appellants’ conduct. [Waite v. Taylor (1985) 149 J.P. 551, 
disapproved.] 


Appeal: by way of case stated against a decision of the Crown Court sitting at Leeds, dismissing 
an appeal against convictions imposed by the West Yorkshire justices, sitting as a magistrates’ 
court at Bradford. 


Hirst and Agu v. Chief Constable of West Yorkshire Q.B.D. 304 


Highways - wilful obstruction - whether payment of rates in respect of a stall gives rise 
to implication of lawful authority - s. 137, Highways Act 1980. 


The respondents were in charge of a fruit and vegetable stall. The stall was predominantly 
situated on private land fronting the highway, but a small part of it encroached on to the highway 
itself. Despite the best endeavours of the respondents, the queue of customers waiting to be served 
extended on to the highway. Nevertheless, there remained adequate space to enable pedestrians 
who wished to pass by to do so. 

The stall had operated from the same place for over 20 years, and the local authority had for 
some time accepted rates from the owner of the stall, who employed the respondents. However, 
for a period of approximately six months prior to the alleged offences, the local authority had 
refused to accept payment of rates. 

The magistrates dismissed prosecutions brought on behalf of the local authority against the 
respondents, alleging wilful obstruction of free passage along the highway without lawful authority 
or excuse. On appe::' by the prosecutor to the Queen’s Bench Division of the High Court. 


Held: (dismissing the appeal): (a) So far as the stall was concerned, the magistrates were 
entitled to conclude that there was no obstruction on the basis that the encroachment on to the 
highway was de minimis; (b) the fact that the respondents used their best endeavours to prevent 
the queue encroaching on to the highway did not constitute a defence, but it was a material 
consideration to which the magistrates had rightly had regard when they were deciding whether or 
not there was lawful authority or reasonable excuse; (c) similarly, the fact that the stall had been 
situated in the same place for many years was relevant but not conclusive; but (d) the payment of 
rates did not imply lawful authority for the obstruction; however on all the facts (e) the magistrates 
had been entitled to conclude that the obstruction caused by the queue was not unreasonable. 


Appeal: by way of case stated against a decision of Bromley magistrates’ court, dismissing 
informations against the respondents. 


Pugh v. Pigden and Powley Q.B.D. 664 





HUSBAND AND WIFE 


Financial provision - application by husband for periodical payments order against 
himself - application opposed by wife who wished to retain her rights under a 
maintenance agreement - whether maintaining spouse could apply for financial 
provision order under Part II of the Matrimonial Causes Act 1973. 


The parties were married in 1962. They separated in 1980 when the husband went to live with 
another woman. In 1981 they entered into a maintenance agreement. Amongst other things, the 
agreement provided that the husband would pay the wife £5,200 a year less tax or a sum equal to 
one-third of his annual gross income whichever should be the greater. The husband’s liability under 
the agreement was expressed to continue (inter alia) until the making of a court order whereby he 
was ordered to make any payment to or for the wife. 

The parties were divorced in 1982 and, after the divorce, they treated themselves as remaining 
subject to the terms of the maintenance agreement. 

The husband’s earnings increased and, as they did, he found the terms of the agreement becoming 
onerous and he failed to comply with it. By the end of 1983 his salary had been increased from 
£16,000 to £25,000 a year. In 1985 he set up a business on his own account and by early 1986 his 
income was £40,000 a year. 

In 1983 the wife began enforcement proceedings and the husband applied to vary the maintenance 
agreement. In 1984 the husband applied for an order for periodical payments against himself. He 
also applied for a property adjustment or transfer order extinguishing the wife’s chose in action 
under the maintenance agreement to the extent necessary to remove her right to any income 
payments thereunder. 

The registrar dismissed the husband’s application for periodical payments against himself in 
limine. The husband appealed. The appeal and the various applications were consolidated. 

It was agreed that the husband’s change from unemployed status to self-employment was a 
relevant change of circumstances for the purposes of s. 35(1)(a) of the Matrimonial Causes Act 1973 
(alteration of agreements), and that one-third of the husband’s current income represented more 
than enough to satisfy the wife’s comfortable needs. 


Held: (1) The provisions of Part Il of the Matrimonial Causes Act 1973 dealing with financial 
relief did not limit the powers of the court to granting financial provision only at the request of the 
party seeking to gain financial benefit from such provision. The concept of ancillary relief was wide 
enough to include the case of a maintaining spouse who genuinely and for good cause wished to 
obtain an order against himself. 

Observations of Booth, J. in Peacock v. Peacock (1984) 148 J.P. 444; [1984] 1 W.L.R. 532 at 
p. 535C followed. 

(2) A maintenance agreement could not be varied or discharged wholly by use of the court’s 
ancillary relief jurisdiction. This would be contrary to the general scheme of the legislation which 
had retained a distinction between the ancillary relief jurisdiction and the jurisdiction to vary 
agreements. This was reflected in its expressed intention to apply s. 35 of the 1973 Act before as well 
as after divorce proceedings. Therefore a maintenance agreement could only be varied or revoked 
under s. 35 if the court found there had been a change in the material circumstances and that the 
agreement had thereby become sufficiently inequitable in its operation to give the court jurisdiction 
to vary or revoke the agreement. In this case, the change in the husband’s circumstances rendered the 
agreement inequitable. As the court’s jurisdiction to vary the agreement under s. 35 of the 1973 Act 
was established, the court could either vary the agreement under s. 35 or revoke it and make an order 
under the ancillary relief jurisdiction, whichever would meet the justice of the particular case. 





(3) A fair result in this case would be to revoke the income provisions for the wite in the agreement 
and make an order under s. 23 of the 1973 Act that the husband pay the wife £10,000 a year less tax. 
This would have the consequence that future variations could be dealt with under s. 31 of the 1973 
Act and would enable the husband at some future time to propose a clean-break settlement by way 
of a lump sum. 


Simister v. Simister Fam. Div. 17 


Financial provision - statutory requirement to consider whether spouse could become 
financially independent - children of the family - first consideration te be given to 
welfare of children - children’s welfare not paramount but of first importance. 


The spouses were married in 1971. There were two children of the family now aged 14 and 
eight. In 1986 the spouses were divorced on the ground of the wife’s adultery. The wife and 
children remained in the matrimonial home and the co-respondent, who was a single man, slept 
there nearly every night. The husband earned £10,698 a year gross. Since the divorce he had 
remarried and his second wife had only small part-time earnings. The wife had resources of £5,178 
a year and the co-respondent earned £7,000 a year gross. In the divorce proceedings the registrar 
ordered the husband to transfer to the wife all his interest in the former matrimonial home which 
was subject to a mortgage of £20,400 payable at the rate of £179 a month. The registrar further 
ordered the husband to make periodical payments of £100 a month for the wife until both children 
attained the age of 18, i.e. for 10 years; and periodical payments totalling £200 a month to the 
children. In fixing the amount of the payments for the wife the registrar decided that it would be 
inequitable to disregard the conduct of the wife in affording a home to her paramour and he took 
that into account. He was of opinion that the payments for the children alone would not be 
sufficient to satisfy their needs if it was necessary to continue the mortgage instalments to keep a 
roof over their heads. The husband appealed to a Judge who agreed with the registrar that 
payments totalling £300 were necessary if the children were to continue living in the former 
matrimonial home and stated that the mere fact that the co-respondent was using the house did 
not entitle the court to say that the wife should not have any money to keep a roof over the 
children’s heads. 

The husband appealed. 


Held: (1) By s. 25A(1) of the Matrimonial Causes Act 1973 the court was now required to 
consider whether it would be appropriate to exercise its powers so that the financial obligations of 
each spouse towards the other would be terminated as soon after the decree as the court thought 
just and reasonable. Further, by s. 25A(2), where the court decided to make a periodical payments 
order in favour of a party to the marriage, it should in particular consider whether it would be 
more appropriate to require those payments to be made for such terms as would be sufficient to 
enable the payee to adjust without undue hardship to the termination of his or her financial 
dependence on the other spouse. These provisions, added to the 1973 Act by the Matrimonial and 
Family Proceedings Act 1984, enshrined in statute law the principle of a "clean break" as described 
by Lord Scarman in Minton v. Minton [1979] A.C. 593. Although it had been said that where there 
were children there could be no “clean break" (see, e.g. Pearce v. Pearce (1980) 1 F.L.R. 261 and 
Moore v. Moore (1981) 11 Fam. Law 109), the new s. 22A of the 1973 Act imposed a mandatory 
duty on the court to apply itself to the questions set out in s. 25A(2) when periodical payments in 
favour of a spouse were ordered, and judgments prior to the coming into force of s. 25A on 
October 12, 1984 had to be read with that in mind. In this case the Judge had misdirected himself 
by failing to apply the test prescribed by s. 25A(2). On the facts in this case, it would be premature 
to prescribe the term which would be sufficient for the wife to adjust without undue hardship to 
the termination of her financial dependence on the husband. The children were growing up and 
the financial advantages she would derive from her association with the co-respondent were 
uncertain. 

(2) Section 25 of the 1973 Act had also been amended by the 1984 Act with effect from October 
12, 1984 to provide in a new subs. (1) that the court should have regard to all the circumstances of 





the case, first consideration being given to the welfare of any child of the family under 18. The 
phrase "first consideration" did not mean the same as "first and paramount consideration" as used 
in s. 1 of the Guardianship of Minors Act 1971. The phrase "first and paramount" meant "over- 
riding" and the meaning would have been the same if only the adjective "paramount" had been 
used. The use of the expression "first consideration" in the new s. 25(1) meant that consideration 
of the welfare of any child of the family was to be regarded as of first importance. The court must 
consider all the circumstances, including those set out in paras. (a) to (h) of s. 25(2), always 
bearing in mind the important consideration of the welfare of the children, and then try and attain 
a financial result which was just and reasonable between the husband and wife. In this case the 
Judge had fallen into error in treating s. 25(1) as requiring him to treat the children’s welfare as 
the overriding or paramount consideration. It had been accepted before the Judge that it would be 
inequitable to disregard the wife’s conduct involving her association with the co-respondent and 
allowing him to live in her home without making any financial contribution to the household. It 
was reasonable to infer that the co-respondent could make a contribution to the household. On 
that basis it was not just to require the husband to do more than make the payments of £200 a 
month for the children. The order for the wife would, therefore, be reduced to a nominal order of 
£1 a year. Further, if there were no contribution from the co-respondent and the wife was unable 
to earn more, and she suffered a financial crisis, there was no reason why she should not have 
recourse to supplementary benefit: see Stockford v. Stockford (1982) 3 F.L.R. 58. The principle in 
point was that the husband should not be ordered to pay more for the wife’s support than was just. 


Appeal from His Honour Judge Pennant. 


Suter v. Suter and Jones C. A. 


Maintenance agreement - application to vary - change of circumstances rendering 
agreement inequitable - whether court limited to varying agreement or whether 


court could revoke agreement and make an order under the ancillary relief 
jurisdiction. 


The parties were married in 1962. They separated in 1980 when the husband went to live with 
another woman. In 1981 they entered into a maintenance agreement. Amongst other things, the 
agreement provided that the husband would pay the wife £5,200 a year less tax or a sum equal to 
one-third of his annual gross income whichever should be the greater. The husband’s liability 
under the agreement was expressed to continue (inter alia) until the making of a court order 
whereby he was ordered to make any payment to or for the wife. 

The parties were divorced in 1982 and, after the divorce, they treated themselves as remaining 
subject to the terms of the maintenance agreement. 

The husband’s earnings increased and, as they did, he found the terms of the agreement 
becoming onerous and he failed to comply with it. By the end of 1983 his salary had been increased 
from £16,000 to £25,000 a year. In 1985 he set up a business on his own account and by early 1986 
his income was £40,000 a year. 

In 1983 the wife began enforcement proceedings and the husband applied to vary the 
maintenance agreement. In 1984 the husband applied for an order for periodical payments against 
himself. He also applied for a property adjustment or transfer order extinguishing the wife’s chose 
in action under the maintenance agreement to the extent necessary to remove her right to any 
income payments thereunder. 

The registrar dismissed the husband’s application for periodical payments against himself in 
limine. The husband appealed. The appeal and the various applications were consolidated. 

It was agreed that the husband’s change from unemployed status to self-employment was a 
relevant change of circumstances for the purposes of s. 35(1)(a) of the Matrimonial Causes Act 
1973 (alteration of agreements), and that one-third of the husband’s current income represented 
more than enough to satisfy the wife’s comfortable needs. 





Held: (1) The provisions of Part II of the Matrimonial Causes Act 1973 dealing with financial 
relief did not limit the powers of the court to granting financial provision only at the request of the 
party seeking to gain financial benefit from such provision. The concept of ancillary relief was wide 
enough to include the case of a maintaining spouse who genuinely and for good cause wished to 
obtain an order against himself. 

Observation of Booth, J. in Peacock v. Peacock (1984) 148 J.P. 444; [1984] 1 W.L.R. 532 at p. 
535C followed. 

(2) A maintenance agreement could not be varied or discharged wholly by use of the court’s 
ancillary relief jurisdiction. This would be contrary to the general scheme of the legislation which 
had retained a distinction between the ancillary relief jurisdiction and the jurisdiction to vary 
agreements. This was reflected in its expressed intention to apply to s. 35 to the 1973 Act before as 
well as after divorce proceedings. Therefore a maintenance agreement would only be varied or 
revoked under s. 35 if the court found there had been a change in the material circumstances and 
that the agreement had thereby become sufficiently inequitable in its operation to give the court 
jurisdiction to vary or revoke the agreement. In this case, the change in the husband’s 
circumstances rendered the agreement inequitable. As the court’s jurisdiction to vary the 
agreement under s. 35 of the 1973 Act was established, the court could either vary the agreement 
under s. 35 or revoke it and make an order under the ancillary relief jurisdiction, whichever would 
meet the justice of the particular case. 

(3) A fair result in this case would be to revoke the income provisions for the wife in the 
agreement and make an order under s. 23 of the 1973 Act that the husband pay the wife £10,000 a 
year less tax. This would have the consequence that future variations could be dealt with under s. 
31 of the 1973 Act and would enable the husband at some future time to propose a clean-break 
settlement by way of a lump sum. 


Simister v. Simister Fam. Div. 17 


Order excluding spouse from matrimonial home - order to leave in eight weeks - where 
exclusion order necessary, it should take effect as soon as possible. 


The parties were married in 1971 and had three children. The marriage broke down and the 
wife aileged that the husband had used violence against her in 1986. She filed a petition for divorce 
on October 13, 1986 and subsequently applied for non-molestation and exclusion orders. Her 
application was heard in November 1986 and the Judge, accepting the wife’s evidence, took an 
undertaking from the husband not to molest the wife or the children and ordered the husband to 
leave the matrimonial home eight weeks from the date of hearing. 

The wife appealed. 


Held: An order excluding a spouse from the matrimonial home was a drastic order which 
should only be made in cases of real necessity. Where such an order was justified, then in general, 
the sooner it took effect the better. In the normal way, it should take effect within a week or two, 
as soon as the party ordered to leave could make alternative arrrangements. It should not be left as 
something hanging over a party’s head. In this case, the husband would be ordered to leave the 
matrimonial home within two weeks. 


Appeal: from His Honour Judge White sitting at Wandsworth county court. 


Burke v. Burke C.A. 





Legal aid - statutory charge - consent order for husband to pay £7,000 in commutation 
of wife’s rights to further periodical payments under court order - whether capital 
payment to which statutory charge attached. 


In 1973, in divorce proceedings, the wife obtained an order for periodical payments and a lump 
sum order. In 1981 the wife applied for the periodical payments to be increased. The husband 
cross-applied for a reduction. The applications were heard in 1983 and a registrar increased the 
order. The husband appealed. When the appeal came on for hearing the parties had reached an 
agreement that the husband should make a payment of £7,000 in commutation of the wife’s rights to 
future periodical payments. That agreement was enshrined in a consent order. The wife was legally 
aided and her costs were about £4,600. The Law Society claimed that the legal aid fund’s statutory 
charge attached to the payment of £7,000. 

The wife applied for a declaration that the charge did not attach. 


Held: The question was whether the payment of £7,000 was a periodical payment and exempt 
from the charge by virtue of reg. 96(c) of the Legal Aid (General) Regulations 1980, or whether it was 
a capital payment and subject to the charge. The reality was that it was a capital payment as part of a 
settlement to achieve a clean break. Accordingly the payment was not exempted from the charge. 


Stewart v. The Law Society Fam. Div. 53 


Supplementary benefit — exceptional need — single payment — children — access to 
father — cost of conveying children to father’s home from mother’s home for access 


visits — such expenditure not an exceptional need under the supplementary benefits 
legislation. 


The appellant was a divorced man. In the divorce proceedings his former wife had been given the 
custody of the two children of the family, the appellant being granted reasonable access. The access 
normally took the form of the children staying with the appellant each weekend. The former wife 
had obtained an injunction prohibiting the appellant from approaching or meeting her. The 
appellant lived about seven miles from the former wife and, as the injunction prevented him from 
collecting the children from their home, he either sent a taxi for them or arranged for another adult 
to collect them and bring them by bus to his home. 

The appellant was in receipt of supplementary benefit. He made a claim to be paid the cost of fares 
for conveying the children to and from his home as an additional payment. The adjudication officer 
rejected that claim on the grounds (a) that such fares were not among the items specified in sch. 4 to 
the Supplementary Benefit (Requirements) Regulations 1983 and (b) that a series of payments could 
not be made under s. 3 of the Supplementary Benefits Act 1976 and the Supplementary Benefit 
(Single Payments) Regulations 1981. The appellant accepted the decision on ground (a) but appealed 
against the decision on ground (5) to a social security appeal tribunal and thereafter to a social 
security commissioner both of whom dismissed his appeal. 

By s. 3 of the 1976 Act a person in receipt of supplementary benefit shall be paid a single payment 
to meet an exceptional need. The Single Payments Regulations provide in reg. 22 that a single 
payment shall be made (inter alia) for travelling expenses where the journey is undertaken because of 
a domestic crisis by a dependant to enter, or return from, the care of a relative and the child 
undertaking the journey is incapable of doing so alone and needs to be accompanied; and in reg. 30 
that a single payment shall be made for an exceptional need for which no provision for such a 
payment is made in the preceding regulations if, in the opinion of a benefit officer, such a payment is 





the only means to which serious risk to the health or safety of any member of the assessment unit (i.e. 
in this case the children) may be prevented. The commissioner held that payment under reg. 22 could 
not be made because the regulations referred to situations which were in essence isolated or 
infrequent and the journeys could not be said to be undertaken because of a domestic crisis as to 
describe the appellant’s situation as a “domestic crisis” would fly in the face of the ordinary usage of 
English words. The commissioner further held that payment under reg. 30 could only be made for an 
exceptional need and the phrase “exceptional need” was not apt to include a requirement that 
continued week by week and that consequently any consideration of reg. 30 was otiose. 

On appeal to the Court of Appea! the appellant contended that the reference to “exceptional need” 
in s. 3 of the 1976 Act should not be regarded as non-recurring; that for the purposes of reg. 22 of the 
Single Payments Regulations there was no reason why a domestic crisis should not continue for a 
long time; and that, in relation to reg. 30, the commissioner erred in not considering whether there 
would be serious risk to the safety of the children if they travelled alone or to their health if they were 
unable to stay with their father. 


Held: Both ss. i and 3 of the Supplementary Benefits Act 1976 referred to entitlement to 
supplementary benefit and to an additional benefit “by way of a single payment to meet an 
exceptional need”. Therefore, an exceptional need was to be distinguished from a regular, recurring 
need. An exceptional need might involve expenditure on a single occasion, as on the purchase of 
bedding; or, under reg. 22(1)(c) of the Supplementary Benefit (Single Payments) Regulations 1981, 
on several occasions over a limited period of time for fares for journeys to visit a child who was with 
the other parent pending a decision by the court as to custody. The scheme of the Act and the 
regulations made under it distinguished between regular, recurring needs and exceptional needs. If 
there was a recurring need of a kind which did not come within the Supplementary Benefit 
(Requirements) Regulations 1983, supplementary benefit to meet that need was not payable. It 
follows that the commissioner’s finding as to the meaning of “exceptional need” would be upheld. 
The appellant’s claim had been properly rejected on that ground. Consequently, it was not necessary 
to consider whether, if the appellant’s need could be met by a single payment under s. 3 of the 1976 
Act, it would come within reg. 22 or reg. 30 of the Single Payments Regulations. However, the 
commissioner’s view as to the meaning of “domestic crisis” in reg. 22 was correct; but the 
commissioner had erred in failing to consider the possibility of risk to the health or safety of the 
children in relation to reg. 30. 


Vaughan v. Social Security Adjudication Officer C.A. 171 


JURORS 


Discharged juror discusses with remaining jurors - test whether "real danger" to 
defendant’s position. 


Consolidated appeals concerning six members of the nursing staff at Rampton Hosptial, 
convicted at Nottingham Crown Court of offences of ill-treating mental patients at the hospital, 
were considered, on the certified point of law whether, 


"In a case where the evidence for the Crown is solely that of a witness who is not in one of the 
accepted categories of suspect witness, but who, by reason of his particular mental condition 
and criminal connexion, fulfilled the same criteria, must the Judge warn the jury that it is 
dangerous on his uncorroborated evidence.” 


In the trials the prosecution case depended largely on the uncorroborated evidence of a single 
patient, and the Judge directed the jury that such evidence should be treated with great caution as 
the witnesses were persons of bad character and suffering from some form of mental disorder. In 
addition there was a possibility that they may have conspired together to make false allegations. 





The Judge warned the jury that the witnesses’ statements could not corroborate one another 
because they were all witnesses whose evidence might be unsafe. 

In the appeal by the first appellants there was a further ground of appeal, that, during the trial 
it had become apparent that one juryman, Mr. Peet, had a bias against the defendants and upon 
inquiry it was found that his wife was employed at another hospital which figured in the evidence 
at the trial. The juryman was discharged but remained in an anteroom, with the Judge’s 
permission, in order to give a lift to three other jurors as he had done previously. The Judge 
warned the remaining jurors that they should not discuss the case with Mr. Peet. On the following 
day defence counsel made an application that the jury should be discharged. The Judge refused, 
taking into account that the trial was in its tenth day and a retrial would cause considerable 
inconvenience, and recalling the witnesses would have a detrimental effect on them, and it could 
not be shown that there was a “very high risk" that the biased juror had influenced his fellows. 


Held: 1. There are three established categories where a full warning is required where the 
inherent unreliability of a witness may not be apparent to a jury, and where there is a well- 
established rule of pratice that it needs to be clearly spelt out. These categories concern: 
complainants of sexual assaults, evidence by accomplices, and the sworn evidence of a child. In 
other cases the potential unreliability of a principal witness is clear, as in these cases, and R. v. 
Beck (1982) 146 J.P. 225; [1982] 1 W.L.R. 461 states that the extent to which the trial Judge refers 
to any potential corroborative material depends on the facts in each case, but the overriding rule is 
that he must put the defence fairly and adequately. The use of words such as "dangerous to 
convict" are not essential to an adequate warning so long as the jury are made fully aware of the 
dangers of convicting on such evidence. After substituting "analogous criteria" for "the same 
criteria" in the certified question the answer is therefore in the affirmative. 

2. On the separate issue in the first appeal, the Judge applied the wrong test in the exercise of 
his discretion. The correct test, stated in R. v. Sawyer (1986) 71 Cr.App.R. 283 was whether there 
was a “real danger" that the appellants’ position had been prejudiced. In the circumstances, and 
taking into account evidence that Mr. Peet had discussed the case with some jurors after he had 
been discharged, the verdict was unsafe. 


Appeals on a certified point of law arising from the Judge’s warning to the jury on 
uncorroborated evidence by patients at Rampton Hospital, in trials under s. 126 of the Mental 
Health Act 1959. 

Appeal against a decision of the Judge not to discharge a jury where some jurors had discussed 
the case with a discharged juror. 


R. v. Spencer and Others 
R. v. Smails and Others H.L. 


LICENSING 


Application for an off-licence - policy with respect to requirements of a ‘shop within a 
shop’ - objection to grant - refusal by committee - appeal - whether evidence of steps 
taken by applicants to meet the objection properly considered by Crown Court - 
Licensing Act 1964, ss. 1, 21 and 22. 


An off-licence had been in force for the Tesco store at Frodsham Street, Chester from 1980, 
but it was restricted to a part of the premises and thus operated as a ‘shop within a shop’. 
Application was made for a new off-licence under which intoxicants would be displayed and be 
available for selection by customers on a self-service basis. The police objected to the grant, 
pointing out that it would contravene the justices’ policy and that the possibility of sales to persons 
under 18 would be increased as would access to intoxicants by pilfering. The application was 
refused and there was an appeal to the Crown Court. There, the applicants adduced evidence as to 





how the store would deal with the factors raised in the objection. However, the Judge said that 
nothing had been put before the court that would justify a departure from the general policy of the 
justices. The applicants appealed by way of judicial review alleging that nothing was said by the 
Judge in the Crown Court about the reasons for the policy, nor whether or not it was the view of 
the Crown Court that the licence if granted would be less effective in achieving the reasons behind 
the policy. 


Held: there was no indication from the judgment that the Judge and the justices at the Crown 
Court properly considered the matters that they ought to have considered in deciding whether or 
not to grant the appeal by way of exception from the general policy, and thus they did not properly 
exercise their discretion. An order for certiorari would be granted and the matter would be 
remitted to the Crown Court for the appeal to be reheard. 


Appeal: by way of an application for judicial review by John Victor Pascoe and Philip Bryan 
Jones for an order of certiorari to quash a decision of Chester Crown Court dismissing an appeal 
against a refusal by the licensing justices to grant an off-licence; for a declaration that the decision 
of the Crown Court was wrong in law; and for an order of mandamus requiring the court to hear 
the appeal according to law. 


R. v. Chester Crown Court, ex parte Pascoe and Jones Q.B.D. 752 


Application for transfer of justices’ off-licence - objections from local authority on the 
basis of alleged contravention of Food Hygiene (General) Regulations - whether 


licensing committee entitled to consider matters relating to suitability/condition of 
the premises on a transfer - Licensing Act 1964, s. 3. 


On May 30, 1986 the respondents applied to the licensing justices at Haringey for the transfer 
of the justices’ off-licence in respect of premises at 90, Trinity Road, London N22. Notice had been 
given to the relevant local authority, the London Borough of Haringey. After a protection order 
had been granted but before the application for transfer had been heard, the authority wrote to 
the respondents setting out various alleged contraventions of the Food Hygiene Regulations 1970 
and the Health and Safety at Work Act 1974 in respect of the premises. The borough sought to 
object to the transfer, but were prepared to withdraw their objections provided that the 
respondents undertook to remedy the alleged contraventions. At the hearing the justices concluded 
that they were not entitled to hear an objection relating to the suitability of the premises and that 
they were restricted to satisfying themselves as to the suitability of the applicants to hold a licence. 
They found that the respondents were fit and proper persons to hold a licence and granted the 
transfer. The local authority appealed asserting that an authority was entitled to raise such 
objections on a transfer and that the committee had a discretion to take matters such as the 
Suitability and condition of premises into account when considering an application for transfer. 


Held: The local authority was entitled to raise the objection referred to and the licensing 
committee had a discretion to take into account the relevant matters referred to but only for the 
purposes of deciding whether or not the proposed transferee was a fit and proper person to take 
the justices’ off licence. 


Appeal: by way of case stated by the London Borough of Haringey against a decision of the 
Middlesex licensing justices acting in and for the petty sessions area of Haringey. 


R. v. The London Borough of Haringey, ex parte Balraj Singh Sandhu 
and Karpal Singh Sandhu Q.B.D. 





LOCAL GOVERNMENT 


Hackney carriage licences - appeal to the Crown Court by "a person aggrieved" by a 
decision of the justice - whether a local authority which has revoked licences is "a" 
person aggrieved" by a decision of the justices to allow an appeal against the 
revocation and ordering the local authority to pay the appellant’s costs - s. 301 
Public Health Act 1936; ss. 60, 61, 77 and 80 Local Government (Miscellaneous 
Provisions) Act 1976. 


The appellant was the holder of a hackney carriage vehicle licence and a hackney carriage 
driver’s licence, both of which were revoked by the respondent local authority. The appellant 
appealed to the justices against the revocation. The justices not only allowed the appeal, but also 
ordered the local authority to pay the appellant £100 costs. The local authority, claiming to be a 
person aggrieved by the justices’ decision within the meaning of s. 301 of the Public Health Act 
1936, appealed to the Crown Court. 

The Crown Court held that the local authority was a person aggrieved, and allowed the appeal. 
On appeal by way of case stated to a single Judge of the Queen’s Bench Division of the High 
Court. 

Held (dismissing the appeal): (a) The Divisional Court decision in R. v. Surrey Quarter Sessions, 
ex parte Lilley (1951) 115 J.P. 507; [1951] 2 K.B. 749, was directly in point and was binding, 
therefore the local authority was a person aggrieved; but (b) the Divisional Court in Lilley had 
erred in feeling themselves bound by the decision of the House of Lords in Jennings v. Kelly [1940] 
A.C. 206, because the relevant part of the House of Lords’ judgment was obiter rather than ratio. 

Appeal: by way of case stated against a decision of the Crown Court sitting at Southend, 
allowing an appeal against the revocation of certain licences by Southend Borough Council. 


Cook v. Southend Borough Council Q.B.D. 641 


Local Government Law — right of person interested to inspect accounts of local 
authority — whether production of a summary of a wages book or its computerized 
equivalent discharges local authority’s duty to allow inspection — Local Government 
Finance Act 1982, and Accounts and Audit Regulations 1983. 


The appellant was a person interested in the accounts of the respondent local authority. He sought 
to exercise his right, under s. 17(1) of the Local Government Finance Act 1982, to inspect books 
relating to the accounts of an entertainment centre provided by the local authority. When he sought 
to inspect the wages book or its computerized equivalent, the local authority refused to supply more 
than a summary. The summary did not identify individual employees by name, nor did it indicate the 
period throughout which they were employed, nor did it show their net earnings. The local 
authority’s refusal to provide full details was based on a concern to preserve confidentiality about 
matters such as the tax position of individual employees, and the existence of attachment of earnings 
orders. 

The appellant prosecuted the local authority under r. 17 of the Accounts and Audit Regulations 
1983, for failing to make the full wages book or its computerized equivalent available for inspection. 
The magistrates dismissed the prosecution, finding that the production of the summary was 


sufficient to discharge the local authority’s duty under s. 17(1) of the Act. On appeal to the Queen’s 
Bench Division of the High Court, 


Held: (allowing the appeal): (a) The appellant’s right to inspect “the accounts . . . and all books... 
relating to them” was not satisfied by the production of the summary of the wages book or its 
computerized equivalent; and (b) the breach of confidentiality in respect of employees’ private 
affairs, although unfortunate, was legally irrelevant. 





Appeal: by way of case stated from a decision of the justices for the County of Northampton, 
sitting as a magistrates’ court at Northampton, to dismiss a prosecution brought against 
Northampton Borough Council. 


Oliver v. Northampton Borough Council Q.B.D. Ad 


Sex establishments - licensing - whether magistrates’ courts and the Crown Court can 
inquire into the validity of a licensing decision when dealing with prosecutions for 
breaches of the licensing requirements - schedule 3, Local Government 
(Miscellaneous Provisions) Act 1982. 


Plymouth City Council, Oldham Borough Council and Portsmouth City Council had all 
adopted the sex establishment licensing provisions of the Local Government (Miscellaneous 
Provisions) Act 1982. Quietlynn Limited ("the company") had been using premises in the area of 
each local authority before the day appointed for the coming into effect of the licensing provisions 
and accordingly they applied for appropriate licences. All the applications were refused, but 
nevertheless the company continued to use the premises. 

All the local authorities prosecuted the company in the magistrates’ courts, where convictions 
were obtained in each case. Appeals to the Crown Court against conviction were pursued in each 
case, with the appeals being allowed in the Plymouth and Portsmouth cases, but the appeal being 
dismissed in the Oldham case. 

In each case the essence of the company’s argument was that the decision to refuse their 
applications for licences had been ultra vires for various reasons, therefore the company’s 
continued trading without licences was not an offence. On appeal by way of case stated to the 
Queen’s Bench Division of the High Court. 


Held: (allowing the appeals in the Plymouth and Portsmouth cases and dismissing the appeal in 
the Oldham case) (a) Except in a case where a licensing decision was invalid on its face, the 
company’s argument failed because (i) acceptance of it would frustrate the clarity and certainty 
which the statutory provisions were intended to achieve, and (ii) if magistrates’ courts and the 
Crown Court were allowed to embark on inquiries as to the validity of licensing decisions in cases 
such as the present, there would be a danger of inconsistent decisions not only between different 
magistrates’ courts, but also between the magistrates’ courts and the Crown Courts on the one 
hand, and the Queen’s Bench Divisional Court on the other; and (b) the existing exceptions to this 
principle, such as defences to prosecutions under bye-laws by way of collateral challenge to the 
validity of the bye-laws, came into being before the development of the modern law of judicial 
review, and in such cases the proper course of action was for the prosecution to be adjourned 
pending an application for judicial review to the Queen’s Bench Divisional Court. 


Appeals: by way of case stated against decisions of the Crown Court sitting at Plymouth, 
Manchester and Portsmouth. 


Quietlynn Limited v. Plymouth City Council; Quietlynn Limited v. Oldham 
Borough Council; Portsmouth City Council v. Quietlynn Limited Q.B.D. 


MAGISTRATES 


Application for legal aid - application refused by justices’ clerk - application renewed 
before court of trial - application supported by reference to defendant’s previous 
record - legal aid refused - application for adjournment refused - defendant 
convicted - whether conviction could stand. 





A juvenile aged 13 was charged with two separate ~ffences of criminal damage. He appeared 
before the court on February 6, 1986 and entered pleas of not guilty to both charges. They were set 
down for trial on two separate dates: March 27 and April 10. The juvenile applied for legal aid. His 
application was refused by the justices’ clerk. The juvenile renewed his application before the trial 
court on March 27. In support of his application for legal aid it was indicated that identity was in 
issue and that, because of his age, he was not in a position to conduct the trials. He also referred to 
his previous findings of guilt and to the fact that he had been committed to the care of the local 
authority for offences and that the local authority had obtained a secure accommodation order in 
respect of him. These facts, and the fact that he was to zppear on a further charge on April 10, 
were made known to the court on March 27. The court refused legal aid. The juvenile applied for 
an adjournment as the bench would inevitably be prejudiced by the information as to his previous 
record. The magistrates refused an adjournment and proceeded to hear the case. They found the 
juvenile guilty. At the second hearing on April 10, one of the magistrates who had adjudicated on 
March 27 was sitting. The juvenile and his parent were told that either the case would be 
adjourned or they would have to accept that magistrate sitting again. The juvenile and his mother 
agreed to the case proceeding. The juvenile was found guilty of the second offence. Sentence was 
deferred in both matters. 

The juvenile applied for judicial review. 


Held: It was quite wrong for the juvenile court sitting on March 27 to proceed to the trial of the 
first offence. The magistrates had been given information about the juvenile’s past which could not 
but prejudice them and militate against the possibility of a fair hearing. The finding of guilt on 
March 27 would be quashed. In the circumstances of this case, the presence on the bench on April 
10 of one of the magistrates who had adjudicated on March 27 was a ground for quashing the 
finding of guilt on April 10 and that finding of guilt would also be quashed. 


Per Kerr, L.J.: It was not a general rule that the mere presence of a magistrate on the bench 
who had been present on a previous occasion or occasions when the defendant had faced a 
criminal charge or charges would necessarily provide a ground for quashing a decision. In some 
courts and in relation to some defendants it might be almost unavoidable for that to occur. 

Application: for judicial review from decision of Blyth Valley juvenile court. 


R. v. Blyth Valley Juvenile Court, ex parte S Q.B.D. 


Application for witness summons - duty of justices to inquire into nature of potential 
witness’s evidence and whether material - Magistrates’ Courts Act 1980, s. 97(1). 


The defendant, charged with two offences, applied to the magistrates’ court for witness 
summonses to be issued against a police officer and a special constable, stating that they had been 
in the vicinity at the time of her arrest and would be able to give material evidence on her behalf. 
In support of her application she produced correspondence she had had with the police authority, 
which disclosed she had spoken to the two officers within an hour or so before her arrest when 
they were in a police van a considerable distance away from where the incident leading to her 
arrest took place. On application for judicial review to set aside the witness summonses which the 
justices granted: 


Held: (granting the application): 

Where justice had to consider, on an application for a witness summons under s. 97(1) of the 
Magistrates’ Courts Act 1980, whether the potential witness was "likely to be able to give material 
evidence", they had to inquire into the nature of the evidence the witness could give and whether it 
was material. It was incumbent on an applicant for a witness summons to satisfy the justices, with 
some material, that the potential witness was likely to be able to give material evidence. That 
simply did not happen in the present case. 





Application: for judicial review of a decision of the Peterborough magistrates’ court granting 
two witness summonses on the application of a defendant. 


R. v. Peterborough Magistrates’ Court, ex parte Willis and AmosQ.B.D. 785 


Anonymity of justices - whether policy of withholding names of adjudicating justices is 
unlawful. 


Following the trial of the case of R. v. Sangster and Others by the Felixstowe justices in April 1985 
the applicant, chief reporter of a national newspaper (the proprietors of which were also a party to 
the application), sought to obtain from the clerk to the justices some three weeks later the names of 
the justices who tried the case. The intention of the applicant who had not been present at the 
hearing was not to report the case but to write an article for his newspaper comme:iting on certain 
aspects of the case and on various issues arising out of reports by others of the case. The clerk to the 
justices, confirming an earlier decision taken by his deputy, refused to supply the information stating 
that it had long been the practice of the three benches which he served not to disclose the names of 
individual magistrates who had adjudicated in a particular case. The reason for the practice he stated 
was twofold: (1) it protected the magistrates from unwanted approaches by members of the public 
and (2) a decision of a court was the collective decision of the magistrates sitting. 

On application for judicial review by way of mandamus directing the clerk to the justices to 
disclose the names of the justices who tried the case and for a declaration that the policy of the 
justices and the clerk to withhold the names of justices during the hearing of cases and afterwards, 
from the public and the press, was unlawful: 


Held: There was no statutory provision or rule which entitled justices to anonymity in any 
circumstances and a policy seeking to preserve anonymity such as that adopted in the present case 
was inimical to the proper administration of justice and an unwarranted and unlawful obstruction to 
the right to know who sat in judgment. There was no such person known to the law as the 
anonymous J.P. A bona fide inquirer was entitled to know the name of a justice who was sitting or 
who had sat upon a case recently heard. The right to know, however, did not involve the disclosure 
of more than the name of the justice and even that could be justifiably withheld if there was a 
reasonable belief that the information was required solely for a mischievous purpose. 

On the facts of the present case the applicant had no locus standi in relation to the application for 
mandamus and that would be refused. Different considerations, however, applied for the declaration 
in which it was sought to challenge the lawfulness of the policy of the justices and their clerk and that 
raised a matter of national importance. In that context the applicant had a sufficient interest in the 
application and the declaration sought would be granted. 


Application: for judicial review of a decision of the clerk to the Felixstowe justices refusing to 
disclose to the applicant the names of the justices who tried the case of R. v. Sangster and Others. 


R. v. Felixstowe Justices, ex parte Leigh and Another Q.B.D. 65 


Appeal against sentence on summary conviction — powers of Crown Court limited to 
those of justices — whether court may adjourn sentence until defendant attains 21 
years in order to attract wider sentencing powers. 


The defendant, aged 20 years, was convicted at the magistrates’ court of two offences of assault 
occasioning actual bodily harm and sentenced to concurrent terms of four months’ detention. On 
appeal against sentence, the Crown Court substituted concurrent terms of four months’ 
imprisonment suspended for 18 months, the defendant then being 21 years of age. In doing so the 
Crown Court accepted that their powers were limited to those of the justices at the time of sentence, 





but considered that they could overcome the prohibition placed on the justices against imposing a 
sentence of imprisonment on a person then aged 20 years by purporting to adjourn sentence until he 
had attained the age of 21 years. On appeal by the prosecutor by way of case stated: 


Held: 1. The discretion which was vested in justices by s. 10(3) of the Magistrates’ Courts Act 
1980 (and therefore in the Crown Court on appeal by virtue of s. 48 of the Supreme Court Act 1981) 
to adjourn a case after conviction and before sentence must be exercised judicially, and did not 
enable them to so adjourn for the sole purpose of ensuring that a defendant attained the age of 21 
years so that they could exercise sentencing powers which were not available in respect of a 
defendant under that age. 

2. The sentence imposed by the Crown Court would be quashed as being contrary to law. In the 
absence of any statutory provision the Divisional Court would assume that their powers on the case 
stated were the same in principle as those vested in the High Court on a case stated by the 
magistrates’ court and the defendant would be conditionally discharged in respect of both offences. 


Appeal: by way of case stated against suspended sentences of imprisonment imposed by Coventry 
Crown Court on appeal by David Ivor Stringer against sentences of detention imposed by Coventry 
magistrates’ court when he was 20 years of age. 


Arthur v. Stringer Q.B.D. 97 


Bias — summary trial — justices having knowledge of other charges against defendant — 
whether practice of showing all charges on court sheet unlawful. 


The applicant appeared before the Weston-super-Mare justices on November 25, 1985, charged 
with an offence of causing wasteful employment of the police to which he had pleaded not guilty on 
November 14, 1985, and six offences relating to the use of a motor scooter, three of which involved 
another defendant. All seven charges against the applicant were listed on a court sheet posted on the 
notice board and copies of that sheet were before the justices. The court sheet was headed “Register 
of the magistrates’ court”. The applicant’s solicitor submitted that the justices should not try the 
charge of wasting police time because a reasonable and fair minded person in court knowing that the 
justices knew of the other six charges, would have a reasonable suspicion that a fair trial was 
impossible. The justices retired and consulted their clerk and on their return the chairman 
announced that the application would not be granted as they felt that there was no prejudice to the 
applicant. The trial proceeded and the applicant was convicted and he then pleaded guilty to the 
remaining six charges and was given a custodial sentence. 

On application for judicial review and for a declaration that the practice of producing for the 
justices a court list setting out all the charges against a defendant was wrong in law: 


Held: |. On the issue of prejudice, the proper test was to be found in the case of R. v. Liverpool City 
Justices, ex parte Topping (1983) 147 J.P. 154; [1983] 1 W.L.R. 119, namely “Would a reasonable 
and fair minded person sitting in court and knowing all the relevant facts have a reasonable 
suspicion that a fair trial for the applicant was not possible?” In the present case the justices had 
deposed that they considered they were not prejudiced in fact and did not believe they could be seen 
to be prejudiced, and had decided therefore to proceed with the trial. Although their announcement 
of their decision was couched in less than felicitous language, they had applied the right test and 
certiorari to quash their decision to proceed would be refused. 

2. In relation to the claim for a declaration, the decision in Topping (supra) that the practice of 
putting before the justices court sheets which listed all outstanding charges against a defendant, both 
related and unrelated, was wrong in law, was based on a specific finding that the court sheets in that 
case were in fact the court register which was not in the prescribed form. In the present case however 
the court was not concerned with the court register but with the daily list of cases which, presumably 
for reasons of convenience, was typed up on the form prescribed for the register. Such a case was 
considered in R. v. Weston-super-Mare Justices, ex parte Stone (unreported, November 19, 1984) 
where it was held that the preparation of such a court list and its publication to the justices in 





advance was not of itself wrong in law. If, and insofar as, there was a conflict between Topping and 
Stone on this matter, the court preferred Stone. 

Accordingly the declaration sought by the applicant would be refused. Application for the justices’ 
Costs to be paid out of central funds refused on the ground that the court had now no power to award 


such costs by virtue of the provisions of the Prosecution of Offences Act 1985 and the Regulations 
made thereunder. 


Application: by Philip Anthony Shaw for judicial review of a decision of the Weston-super-Mare 
Justices to proceed with a summary trial and for a declaration that the practice of producing for the 
justices a court list showing all the charges against a defendant was wrong in law. 


R. v. Weston-super-Mare Justices, ex parte Shaw Q.B.D. 193 


Binding over to be of good behaviour - meaning of “contra bonos mores" - whether 
soliciting woman for sexual intercourse included - admissibility of evidence of 
respectable residents in area being offended. 


At Leicester magistrates’ court a complaint was made by the respondent, a police inspector, 
that on May 21, 1984, the appellant Michael Raymond Hughes "was guilty of such conduct towards 
Julia Yvette Drinkwater that he be required to show cause why he should not enter into a 
recognizance to be of good behaviour ... pursuant to the Justices of the Peace Act 1361". The 
justices found the complaint to be true and ordered the appellant to be bound over in £200 to be 
of good behaviour for 12 months and pay £50 costs. On appeal, the Crown Court found the 
following facts: 

The incident which led to the binding over took place in the "red light" area of Leicester in 
which prostitutes paraded in the streets and displayed themselves in the doorways and windows of 
houses. It was a common occurrence in the area for respectable women to be accosted in the street 
or approached in their own homes by men for their sexual services and that caused anger and 
frustration among respectable residents. In order to deal with the problem Miss Drinkwater, a 
young policewoman, had been sent on duty in civilian clothes to walk up and down one of the 
streets and while doing so she was accosted by the appellant from a car and solicited to have sexual 
intercourse with him. 

In dismissing the appeal the Crown Court overruled a preliminary submission that the evidence 
leading to the finding about respectable women in the area being accosted was inadmissible, 
holding that it was relevant in deciding whether it would be expedient to bind over the appellant 
should it be found that he committed the acts alleged against him. On appeal by way of case stated: 


Held (dismissing the appeal): 1. The power of justices to bind over a person to be of good 
behaviour conferred upon them a very wide judicial discretion and could be exercised in respect of 
a person whose conduct was contra bonos mores, which meant contrary to a good way of life. It was 
for the justices to decide what was a good way of life but the conduct must have the property of 
being wrong rather than right in the judgment of the majority of contemporary fellow citizens. In 
the present case the Crown Court were justified in finding that the appellant’s conduct rendered 
him liable to be bound over. 

2. Before justices can exercise their power to bind over they must have cause to believe that 
without a binding over the defendant might repeat his conduct (R. v. Aubrey-Fletcher, ex parte 
Thompson (1969) 133 J.P. 450; [1969] 2 All E.R. 846). In the present case the Crown Court had 
specifically found that had the appellant not been brought before the magistrates’ court he might 
have repeated his conduct. That was sufficient to meet that requirement, and the fact that the 
Crown Court also concluded that the combined effect of his appearance before the magistrates’ 
court, his appeal to the Crown Court, the finding against him and the attendant publicity made it 
unlikely that he would repeat his conduct, did not preclude them from upholding the decision of 
the justices. 


3. On the preliminary point raised in the appeal to the Crown Court, although the evidence 





regarding the accosting of respectable women in the area was not admissible on the issue of the 
appellant’s conduct, it was admissible to decide whether or not binding over was appropriate. 


Appeal: by way of case stated against the decision of the Leicester Crown Court dismissing an 
appeal by Michael Raymond Hughes against an order that he be bound over to be of good 
behaviour made by the Leicester magistrates’ court. 


Hughes v. Holley Q.B.D. 233 


Case stated — enforcement proceedings — husband committed to prison for arrears 
under maintenance order — commitment suspended on terms — husband applying 
for case stated — magistrate refusing to state a case on ground that decision not final 
as magistrates’ court required to review commitment before issue — whether order of 
suspended committal a final decision — whether mandamus would be ordered 
requiring magistrate to state a case. 


In 1977 the husband was ordered to make periodical payments under a matrimonial order. By the 
end of 1985 there were arrears of about £900 under the order and enforcement proceedings were 
commenced. The hearing took place on December 14, 1985 and a stipendiary magistrate ordered 
that the husband be committed to prison if he failed to pay the arrears in full by December 31, 1985. 
The husband applied to the magistrate to state a case for the opinion of the High Court on a number 
of points of law and jurisdiction. The magistrate refused to state a case on the ground that his 
decision was not final as, before the commitment to prison was issued, the magistrates’ court was 
required to review the matter under s. 18 of the Maintenance Orders Act 1958. 

The husband applied by way of judicial review for an order of mandamus. 


Held: (1) Although a magistrates’ court had power to review a committal order under s. 18 of the 
Maintenance Orders Act 1958, a decision to make a committal order for default, even though 
suspended on terms, was a final decision. Streames v. Copping (1985) 149 J.P. 305 distinguished. 

(2) In this case there were substantial grounds upon which such an appeal could be based. These 
were whether the court acted lawfully or in excess of jurisdiction when, having ordered a means 
inquiry report, it proceeded without the report or making a full or adequate inquiry of its own; 
whether there was any or any sufficient evidence to show that the husband had the means to pay and 
that he had refused or neglected to pay; whether the court had properly sought to enforce arrears 
which had been outstanding for more than a year; and whether the court properly took into account 
a payment due to be made to the husband on an uncertain date in the future. These were matters 
eminently suitable for argument on a case stated and therefore an order of mandamus would be 
made requiring the magistrate to state a case. 


R. v. Horseferry Road Magistrates’ Court, ex parte Bernstein Q.B.D. 56 


Committal proceedings - challenge to admissibility of defendant’s confession - refusal 
by examining justices to conduct inquiry under s. 76(2) of the Police and Criminal 
Evidence Act 1984 - whether judicial review available to quash committal. 


The applicant was charged with five offences of burglary and the only evidence against him on 
four of those charges were confessions said to have been made by him to the police. At the 
committal proceedings the applicant sought to challenge the admissibility of the confessions on the 
grounds that they had not been made voluntarily under the provisions of s. 76(2) of the Police and 
Criminal Evidence Act 1984. The justices took the view that the issue of their admissibility was for 
the Crown Court Judge to decide at the trial and refused to inquire into the matter. On finding 


that there was a prima facie case against the applicant they committed him for trial on all five 
charges. 





On application for judicial review to quash the committal it was contended on behalf of the 
applicant that the justices had not merely received inadmissible evidence (which, on the authority 
of decided cases, would not have invalidated the committal) but had declined jurisdiction by 
refusing to enter upon the inquiry provided by s. 76(2) of the 1984 Act. 


Held: As a matter of law judicial review would lie to quash committal proceedings in which 
justices had refused to undertake an inquiry under s. 76(2) of the Police and Criminal Evidence 
Act 1984 into the admissibility of a confession made by the accused, but, save in exceptional 
circumstances, the court should not quash any committal on that ground alone. Judicial review was 


a discretionary remedy and in the circumstances of the instant case the application would be 
refused. 


Application: for judicial review of a decision of the Oxford justices refusing to inquire into the 
circumstances of alleged confessions made by the applicant John Andrew Berry under s. 76(2) of 
the Police and Criminal Evidence Act 1984. 


R. v. Oxford City Magistrates, ex parte Berry O.B.D. 505 


Committal proceedings — juvenile charged jointly with adult — whether necessary that 
all defendants appear together — Magistrates’ Courts Act 1980, s. 24(1)(b). 


The defendant M, aged 16 years was charged jointly with two other juveniles and three adults with 
offences of burglary. When all six defendants appeared before the magistrates’ court on March 19, 
1986, the justices, having determined that the charges against the adults were more suitable for trial 
by jury, then decided under s. 24(1)(b) of the Magistrates’ Courts Act 1980 that it was necessary in 
the interests of justice to commit the juvenile defendants for trial with the adult co-accused. 

At the committal proceedings on April 30 all the defendants were present except the defendant M 
and the justices having considered the written statements committed thosc defendants who were 
present for trial on indictment. The next day the defendant M appeared before a differently 
constituted bench and was committed for trial on the basis of the witness statements which had been 
tendered by the prosecution the previous day. 

At the trial of all the co-accused on the same indictment at the Crown Court the Judge ruled that 
the committal of the defendant M was invalid in that s. 24(1)(b) of the 1980 Act envisaged a joint 
committal which should not be split up by even 24 hours, and he referred the matter back to the 
magistrates’ court. On application for judicial review by the prosecution: 


Held: When a juvenile was charged jointly with an adult and justices were considering whether it 
was in the interests of justice to commit them both for trial under s. 24(1)(b) of the Magistrates’ 
Courts Act 1980, it was necessary that both defendants should be before the court at the same time. 
Once the decision to commit them both for trial was made, however, it was not necessary that the 
committal proceedings in respect of each defendant should be held on the same occasion. 

Application allowed but no order made. 


Application: by the Crown Prosecution Service for judicial review of a decision of the Doncaster 
Crown Court that the committal for trial of a juvenile separate from that of his adult co-accused was 
invalid. 


R. v. Doncaster Crown Court, ex parte Crown Prosecution Service Q.B.D. 167 


Community service order - proceedings for breach - whether prosecuting probation 
officer entitled to offer advice on disposal after breach proved. 


Proceedings against the applicant for breach of a community service order were instituted and 
conducted before a magistrates’ court by the relevant officer of the probation service. Having 





proved to the satisfaction of the court that the applicant had failed without reasonable excuse to 
comply with the requirements of the order, the probation officer expressed the opinion that there 
would be no point in continuing the community service order and submitted that the case was one 
in which consideration should be given to the revocation of the order. On objection being raised 
on behalf of the applicant, the stipendiary magistrate ruled in favour of the probation officer. On 
application for judicial review: 


Held: Where a probation officer acted as prosecuting officer because a magistrates’ court in 
establishing that a defendant had, without reasonable excuse, failed to comply with the 
requirements of a community service order, he was then entitled to give to the court in relation to 
its powers of disposal, assistance and guidance based on his experience and qualifications as a 
probation officer skilled in community service matters. Accordingly the probation officer could, on 
the basis of his experience of supervising the offender, properly assist the court as to whether or 
not there was any purpose in his view in the community service order being allowed to continue. 
Such a practice did not breach the fundamental rule of the administration of criminal justice that a 
prosecutor did not have any responsibility for suggesting to a court what punishment it should 
impose. 

Application: for judicial review of a decision of a Liverpool stipendiary magistrate whereby in 
proceedings for breach of a community service order he permitted the prosecuting probation 
officer to make representations regarding the appellant’s future prospects if the order continued. 


R. v. Liverpool Magistrates’ Court, ex parte Atkinson Q.B.D. 729 


Community service order - warrant for breach - whether constable not in possession of 
warrant is entitled to arrest defendant - Magistrates’ Courts Act 1980, ss. 25(3) and 
25(4). 


The respondent was charged with (a) obstructing and (b) assaulting a woman police constable 
in the execution of her duty arising out of an incident when the constable was attempting to arrest 
another person whom she believed was wanted by the magistrates’ court on a warrant. The warrant 
was for breach of a community service order issued under s.16(1) of the Powers of Criminal Courts 
Act 1973 and was not in the possession of the constable at the time of the attempted arrest. 

Under ss. 125(3) and (4) of the Magistrates’ Courts Act 1980 as amended by s. 33 of the Police 
and Criminal Evidence Act 1984 a warrant to arrest a person in connexion with an offence may be 
executed notwithstanding that it was not in his possession at the time. At the trial the justices 
upheld a submission by the respondent that s. 16 of the 1973 Act did not create an offence and that 
the warrant for breach of a community service order was not in connexion with an offence. 
Accordingly they dismissed both charges holding that although the constable was obstructed and 
assaulted, she was not acting in the execution of her duty at the time. On appeal by the prosecutor 
by way of case stated: 


Held: A warrant issued under s. 16(1) of the Powers of Criminal Courts Act 1973 to arrest a 
person for breach of a community service order was a “warrant to arrest a person in connexion 
with an offencs" within the meaning of s. 125(4) of the Magistrates’ Courts Act 1980 as amended, 
the offence being the offence under s. 16 itself or, in any event, the original offence in respect of 
which the community service order was made. 

Appeal allowed and case remitted to the justices with a direction to convict on both charges. 


Appeal: by way of case stated from the Kettering justices against their dismissal of two 


informations against Christopher John Kelsey for obstructing and assaulting a police constable in 
the execution of her duty. 


Jones v. Kelsey Q.B.D. 429 





Costs against convicted defendant — relevant considerations in determining amount to 
be paid. 


The applicant pleaded guilty to three offences of deception and was ordered to pay fines totalling 
£400 and £600 towards the costs of the prosecution which were estimated at £3,000. The justices were 
informed that the applicant was in receipt of supplementary benefit and had no other means and 
they ordered payments to be made at £10 weekly. On application for judicial review challenging the 
order for costs: 


Held: It was wrong in principle for justices to order a convicted defendant to pay prosecution costs 
in such an amount that, through lack of means, he was unable to pay within a reasonable time of 
about 12 months. Moreover the costs and the fine should be kept in step with each other and the 
total amount to be paid should be within the means of the defendant. In the present case, even 
assuming that the applicant was able to keep up the payments ordered, which the court doubted, it 
would take nearly two years to pay off the total amount. 

Accordingly the order for costs would be quashed and the matter remitted to the justices for 
reconsideration. 


Application: for judicial review of an order for costs made by the Nottingham magistrates’ court 
against the applicant on his conviction. 


R. v. Nottingham Magistrates’ Court, ex parte Fohmann Q.B.D. 49 


Costs - summary trial - information laid out of time - whether justices having no 
jurisdiction to try information have power to award defendant costs - Costs in 
Criminal Cases Act 1973, s. 12(3) now Prosecution of Offences Act 1985, s. 16(1)(a). 


On January 15, 1986 informations were laid before a justices’ clerk alleging that the appellants 
had committed a number of summary offences under the Road Traffic Act 1972 on June 24, 1985, 
i.e. outside the time limit of six months prescribed by s. 127(1) of the Magistrates’ Courts Act 1980. 
At the adjourned hearing of the case on May 30, 1986, the prosecution applied to withdraw the 
informations on the ground that they were defective and the appellants applied for costs against 
the prosecutor under s. 12(3) of the Costs in Criminal Cases Act 1973 on the basis that the 
informations were "not proceeded with by summary trial". [Note: s. 12(3) of the 1973 Act has now 
been repealed and replaced by s. 16(1)(a) of the Prosecution of Offences Act 1985 which is in 
similar terms save that such costs awarded are to be paid from central funds instead of by the 
prosecutor]. The justices decided that they had no jurisdiction to try the informations, that there 
was therefore nothing upon which to adjudicate further and that they had no power to award 
defence costs. On appeal by case stated: 


Held: A magistrates’ court was entitled to make an award of costs to a defendant under s. 12(3) 
of the Costs in Criminal Cases Act 1973 [now s. 16(i)(a) of the Prosecution of Offences Act 1985] 
where the court had no jurisdiction to proceed with a summary trial of an information laid outside 
the time limits prescribed by s. 127(1) of the Magistrates’ Courts Act 1980. 

Accordingly the case would be remitted to the justices for further consideration. 


Appeal: by way of case stated by the Middlesex justices against their refusal to award defence 
costs when the informations for summary offences were laid out of time. 


Patel and Patel v. Blakey Q.B.D. 532 


"Cross remanding" - whether magistrates’ court entitled to remand a defendant to 


appear before a court sitting in a different petty sessional division of the same 
county. 





The Avon Magistrates’ Courts Committee decided to centralize at the Bristol magistrates’ 
court the hearing of cases involving defendants due to be brought before any of the magistrates’ 
courts in the County of Avon on a Saturday or Bank Holiday. The intention was that if a person 
was arrested within one of the Avon petty sessional divisions outside Bristol and brought before 
the Bristol court on a Saturday or Bank Holiday, he would normally be remanded to appear before 
a court in the division in which he was alleged to have committed the offence and the case would 
then proceed in the ordinary way in that division. 

The Bath Law Society objected to that decision of the Magistrates’ Courts Committee and 
applied for judicial review seeking a declaration that the Bristol magistrates’ court had no 
jurisdiction so to remand a defendant to be dealt with by a magistrates’ court of another petty 
sessional division on some later date. 


Held: (refusing the application): 

A magistrates’ court was entitled to remand a defendant to appear before a magistrates’ court 
sitting in a different petty sessional division of the same county. In the present case the Divisional 
Court was not concerned with the question of the legality of a remand across a county boundary 
and expressed no opinion about that. 


Application: for judicial review of the decision of the Avon Magistrates’ Courts Committee to 
centralize certain sittings of the county magistrates’ courts at Bristol with a view to remanding the 
defendants to appear before the appropriate court in the county for subsequent hearings. 


R. v. Avon Magistrates’ Courts Committee, ex parte Bath Law Society Q.B.D. 825 


Fine enforcement - inquiry into means - duty of justices to consider non-custodiai 
alternatives before imposing imprisonment. 


The appellant appeared before the Norwich justices on a means inquiry in respect of the non- 
payment of two fines and costs totalling £320 and was committed to prison forthwith in default of 
payment for a maximum aggregate period of 60 days. Before the hearing he had informed the 
court by letter that he was morally bound to refuse payment of the fines which had been imposed 
for acts of criminal damage involving the cutting of fences at air bases in the course of a campaign 
for the abolition of nuclear weapons. He had offered to pay the fines to a charity of the 
magistrates’ choosing instead of to the Crown and he repeatzd the offer at the means inquiry. The 
applicant served 13 days’ imprisonment and the balance of the fines then outstanding was paid by a 
third party. On application for an order of certiorari to quash the two warrants of commitment: 


Held: A magistrates’ court having inquired into an offender’s means under s. 82(3)(b) of the 
Magistrates’ Courts Act 1980 and satisfied itself that the default in payment was due to his wilful 
refusal or culpable neglect, was under a duty imposed by s. 82(4)(b)(ii) to consider or try all other 
methods of enforcing payment before issuing a warrant of commitment. In the present case on the 
evidence available that duty had not been fulfilled and accordingly the application would be 
granted and the two committal warrants quashed. 


Application: for judicial review of a decision of the Norwich justices committing the applicant 
to prison for non-payment of fines. 


R. v. Norwich Magistrates’ Court, ex parte Lilly Q.B.D. 689 


Juvenile - charged with an offence punishable under s. 53(2) of the Children and Young 
Persons Act 1933 - decision as to mode of trial - whether and in what circumstances 
magistrates may review and reverse that decision. 





A juvenile aged 16 was charged with robbery and with possessing an imitation firearm. He 
appeared before a juvenile court on September 30, 1985. The magistrates considered, pursuant to 
s. 24(1) of the Magistrates’ Courts Act 1980, whether he should be committed for trial so that he 
could be sentenced under s. 53(2) of the Children and Young Persons Act 1933. After hearing 
representations from the prosecution and defence, the magistrates decided that the matter should 
proceed by way of summaty trial. No pleas were taken but as the solicitor for the juvenile stated 
that the charges would be denied the case was adjourned to a trial date. The matter came before 
the court again on October 30 when the juvenile was additionally charged, inter alia, with 
dishonestly handling stolen goods. On October 30 the bench of magistrates was differently 
constituted from that which had sat on September 20, and they expressed surprise that the bench 
which had sat on September 20 had considered the robbery and firearms’ charges suitable for 
summary trial. They indicated that they would wish to review that decision and adjourned the 
matter to November 6 for legal argument. On November 6 the magistrates were informed of the 
material and circumstances placed before the bench on September 20. They formed the opinion 
that all the relevant facts had not been put before that bench. They therefore purported to reverse 
the decision of the bench on September 20 and committed the juvenile for trial. 

So far as the additional offence of handling was concerned, the magistrates on November 6 
decided that the circumstances of the offence made it sufficiently serious to justify the possibility 
of sentencing the juvenile under s. 53(2) of the 1933 Act and therefore committed the juvenile for 
trial. 

The juvenile, by his next friend (his father), applied for judicial review seeking to quash the 
decisions of the juvenile court on November 6 to commit him to the Crown Court for trial. 


Held: (1) Where a magistrates’ court decided under s. 24(1)(a) of the Magistrates’ Courts Act 
1980 to commit a juvenile for trial, or where it decided (in a case to which s. 53(2) of the Children 
and Young Persons Act 1933 applied) to proceed by way of summary trial but had not taken a 
plea, it was not open to the court to review such a decision at a subsequent hearing unless there 
were new and additional factors to be taken into account. Such factors could include information 
which, although available at the time of the original hearing, had not been drawn to the attention 
of the court. In this case it could not be accepted, as contended on behalf of the magistrates who 
comprised the bench'on November 6, that the full facts had not been placed before the bench 
sitting on September 20. Therefore, it was not open to the second bench to review and reverse the 
decision of the original bench merely by examining afresh the same material. That is what the 
magistrates had done on November 6. As a result they had exceeded their powers and their 
decision to commit for trial on the robbery and firearms’ charges would be quashed. 


Per curiam: It would be open to the magistrates, having commenced summary trial, to consider 
exercising their power under s. 25(6) of the 1980 Act to discontinue summary trial and to proceed 
as examining justices. 

(2) So far as the handling charge was concerned, the magistrates had to exercise their 
discretion under s. 24(1)(a) of the 1980 Act in relation to that charge quite separately from the 
robbery and firearms’ charges. This they had done. They had properly had regard to the serious 
nature of the charge and were fully entitled in the exercise of their discretion to decide that 
summary trial was not appropriate and to commit the juvenile for trial. 


Applications for judicial review of decisions of Newham juvenile court. 


R. v. Newham Juvenile Court, ex parte F Q.B.D. 670 


Juvenile - charged with offences punishable under s. 53(2) of the Children and Young 
Persons Act 1933 - decision as to mode of trial - whether and in what circumstances 
magistrates may review and reverse that decision - matters which can properly be 
taken into account in deciding mode of trial of juvenile. 


On August 6, 1986 a juvenile (who had attained the age of 14 years) appeared before a juvenile 





court charged with two offences of burglary. The charges were put to him and he pleaded not 
guilty. The hearing was then adjourned to a trial date. There was no record in the court register 
that the magistrates had formally accepted jurisdiction before taking pleas to the two burglary 
charges. According to an endorsement on counsel’s brief and an affidavit from an articled clerk 
who was present at the hearing, however, the magistrates had accepted jurisdiction. The matter 
came before the court again on October 23. The bench of magistrates was differently constituted 
from that which had sat on August 6. The second bench concluded that the original bench had not 
considered, in pursuance of s. 24(1)(a) of the Magistrates’ Courts Act 1980, whether the juvenile 
should be tried summarily or committed for trial at the Crown Court. Therefore, they held that the 
pleas had been improperly taken from the juvenile. The second bench further held that, even if 
they were wrong and the first bench had considered venue, as the pleas entered were pleas of not 
guilty, it »vas open to the second bench to reconsider the matter. 

By the time of the hearing on October 23, the juvenile was charged with a further offence of 
attempted robbery. The magistrates considered the question of venue, having regard to the 
circumstances of the two burglary charges and the fact that the juvenile had been further charged 
with attempted robbery. The magistrates were also informed about and took into account the 
juvenile’s considerable criminal record. The magistrates were of opinion that the further charge 
and the information as to the juvenile’s character were new and additional factors entitling them to 
reverse the decision of August 6 in respect of the two burglary charges and to commit the juvenile 
for trial at the Crown Court. The magistrates were also of opinion that the juvenile should be 
committed for trial on the attempted robbery charge. They therefore remanded him for committal 
proceedings. 

The juvenile applied for judicial review, seeking orders of certiorari quashing the decisions of 
the juvenile court to commit for trial and of mandamus directing the magistrates to deal with the 
charges of burglary and attempted robbery summarily. 


Held: (1) For the purposes of the judicial review, the unfortunate conflict between the 
juvenile’s legal representatives and the second bench of magistrates as to what had occurred before 
the original bench on August 6 would be resolved in favour of the juvenile. The pleas of not guilty 
would be regarded as having been properly entered and the original bench as having accepted 
jurisdiction. 

(2) By virtue of s. 25(S) and (6) of the Magistrates’ Courts Act 1980, where the court had begun 
to try the case summarily, it could at any time before the conclusion of the evidence for the 
prosecution, discontinue the summary trial and proceed to inquire into the case as examining 
justices. Once a plea had been entered, the trial had begun. Therefore, in the case of the burglary 
charges, it was not open to the second bench of magistrates sitting on October 23 to review the 
question of venue except under the provisions of s. 25(S) of the 1980 Act. Consequently, the 
magistrates’ decision to commit the juvenile for trial on the burglary charges would be quashed 
and the juvenile court would be ordered to deal with those matters summarily. 


Per curiam: As the summary trial on the burglary charges was proceeding, the juvenile court 
should not have been told of the further charge of attempted robbery. 

(3) So far as the charge of attempted robbery was concerned, the trial had not commenced. It 
was therefore, prima facie, open to the juvenile court to decline jurisdiction and commit the 
juvenile for trial on that charge. However, it was wrong for the magistrates to have been told of the 
juvenile’s criminal record when it was deciding whether or not to accept jurisdiction: R. v. 
Colchester Justices, ex parte North Essex Building Co. Ltd. (1977) 141 J.P. 713 followed. Therefore 
the magistrates’ decision to commit the juvenile for trial on that charge was flawed and couuld not 
be upheld. For that reason that decision would be quashed and the juvenile court would be 
ordered to deal with that matter summarily. Observations in R. v. Newham Juvenile Court, ex parte 
F (1987) 151 J.P. 670, ante, at p. 676F and p. 678A, as to relevance of previous findings of guilt, 
disapproved. 


Per curiam: It was submitted that, on the authority of R. v. Rugby Justices, ex parte Prince [1974] 
1 W.L.R. 736, when considering whether or not to commit a juvenile for trial at the Crown Court 
the juvenile court should consider each charge separately. If that were correct the juvenile court 





should not have regard to any additional charge when considering the question of venue. That 
would conflict with remarks of the Divisional Court in R. v. Newham Juvenile Court, ex parte F 
(1987) 151 J.P. 670, ante, at p. 676E-G and p. 678B. In view of the decisions granting certiorari and 
mandamus in relation to the other matters in this case, it was not necessary to decide that 
particular point. 


Application for judicial review of decisions of Hammersmith juvenile court. 


R. v. Hammersmith Juvenile Court, ex parte O Q.B.D. 


Periodical payments - serving soldier - court required to have regard to provisions of 
Army Act 1955 whereby full amount of order would not be deducted from pay - court 
not bound by those provisions to limit amount of order. 


On September 28, 1984 a magistrates’ court made a consent order requiring the husband to 
make periodical payments totalling £327 a month for the wife and two children of the family. The 
husband was a serving soldier. The appropriate officer had ordered that £273.63 a month be 
deducted from the husband’s pay and appropriated towards satisfaction of the payments due under 
the court order: ss. 150(1) and 144(5S) of the Army Act 1955. By s. 150(1) of the 1955 Act the 
amount to be deducted in respect of a maintenance order shall be such sum as the Defence 
Council or an authorized officer think fit; and by s. 144(5) a serving soldier shall remain in receipt 


of pay at not less than a minimum amount specified by order of the Defence Council. The amount 
being deducted from the husband’s pay complied with these statutory provisions. This amount had 
been paid but the husband had, on advice, not paid the difference between what was deducted and 
the amount duc under the order. The husband applied for the amount of the order to be reduced 
on the ground (i) that his means had decreased since the original order was made and (ii) that the 
order was in excess of.the maximum deduction rates allowable for a serving soldier. His application 
was heard on August 2, 1985. The magistrates found that since the original order was made, the 
husband’s pay had increased and that, making allowance for his outgoings, his means had improved 
and that he could afford to pay the existing order without hardship. They refused to vary the order 
and in their reasons stated: (i) that the husband’s circumstances did not justify a reduction in the 
order, (ii) the court was not entitled to review the hearing on September 28, 1984 resulting in the 
consent order, and (iii) there was no ground for reducing the order on the basis that the Army 
would not, pursuant to s. 144(S) of the Army Act 1955, deduct the full amount of the order; the 
court was bound to have regard to the matters set out in s. 3(2) and (3) of the Domestic 
Proceedings and Magistrates’ Courts Act 1978 and the effect of s. 144(S) was not referred to in 
those subsections. 

The husband appealed. His grounds of the appeal were (i) that the magistrates failed to apply 
the correct approach to his application as required by s. 20(11) of the 1978 Act, (ii) that the 
magistrates failed to take into account the relevant provisions of the Army Act 1955, and (iii) that 
the amount ordered was excessive. 

Held: (1) On an application to vary a periodical payments order the magistrates were required 
by s. 20(11) of the Domestic Proceedings and Magistrates’ Courts Act 1978 to have regard, inter 
alia, to all the circumstances of the case including a change in any of the matters to which the court 
was required to have regard when making the order to which the application to vary applied. From 
their reasons it appeared that the magistrates took the view that they could not go behind the 
original order, and could not vary it unless there was a change for the worse in the husband’s 
circumstances. On the face of his reasoning the magistrates had fallen into error. They did not 
appear to have considered the matter de novo looking at all the circumstances of the case as they 
were required to do. The correct approach was to consider all the appropriate circumstances as set 
out in s. 3 of the 1978 Act, including important matters such as the means and the needs of the 
parties, and then come to a conclusion whether it ws right or not to vary the order. On this ground 
the appeal would be allowed. 





(2) When considering the amount of periodical payments to be paid by a serving soldier the 
magistrates should take into account ss. 144(5) and 150(1) of the Army Act 1955. Those provisions 
were matters which the court should take into consideration as part of all the circumstances of the 
case. However, magistrates were not in any way constrained by reason of those provisions only to. 
award a certain proportion of a serving soldier’s pay by way of maintenance for his family. In this 
case, although it was not clear whether the magistrates had rightly taken those provisions into 
account but concluded the amount ordered was correct or whether they had wrongly held that they 
could disregard those provisions, the particular circumstances of this case were such that the 
appeal would not be allowed on that ground. 

(3) As the matter would have to be remitted for a rehearing by a fresh panel of magistrates on 
the first ground of appeal, there would be no decision on the third ground of appeal which was that 
the amount ordered was excessive. The question of the appropriate amount would be a matter to 
be decided at the rehearing. 


Riley v. Riley Fam. Div. 650 


Periodical payments - variation - duty of court to have regard to all the circumstances 
of the case - court not limited to consideration of applicant’s financial 
circumstances - required to review all the matters set out in s. 3 of the Domestic 
Proceedings and Magistrates’ Courts Act 1978. 


On September 28, 1984 a magistrates’ court made a consent order requiring the husband to 
make periodical payments totalling £327 a month for the wife and two children of the family. The 
husband was a serving soldier. The appropriate officer had ordered that £273.63 a month be 
deducted from the husband’s pay and appropriated towards satisfaction of the payments due under 
the court order: ss. 150(1) and 144(S) of the Army Act 1955. By s. 150(1) of the 1955 Act the 
amount to be deducted in respect of a maintenance order shall be such sum as the Defence 
Council or an authorized officer think fit; and by s. 144(5) a serving soldier shall remain in receipt 
of pay at not less than a minimum amount specified by order of the Defence Council. The amount 
being deducted from the husband’s pay complied with these statutory provisions. This amount had 
been paid but the husband had, on advice, not paid the difference between what was deducted and 
the amount due under the order. The husband applied for the amount of the order to be reduced 
on the ground (i) that his means had decreased since the original order was made and (ii) that the 
order was in excess of the maximum deduction rates allowable for a serving soldier. His application 
was heard on August 2, 1985. The magistrates found that since the original order was made, the 
husband’s pay had increased and that, making allowance for his outgoings, his means had improved 
and that he could afford to pay the existing order without hardship. They refused to vary the order 
and in their reasons stated: (i) that the husband’s circumstances did not justify a reduction in the 
order, (ii) the court was not entitled to review the hearing on September 28, 1984 resulting in the 
consent order, and (iii) there was no ground for reducing the order on the basis that the Army 
would not, pursuant to s. 144(5) of the Army Act 1955, deduct the full amount of the order; the 
court was bound to have regard to the matters set out in s. 3(2) and (3) of the Domestic 
Proceedings and Magistrates’ Courts Act 1978 and the effect of s. 144(5) was not referred to in 
those subsections. 

The husband appealed. His grounds of the appeal were (i) that the magistrates failed to apply 
the correct approach to his application as required by s. 20(11) of the 1978 Act, (ii) that the 
magistrates failed to take into account the relevant provisions of the Army Act 1955, and (iii) that 
the amount ordered was excessive. 

Held: (1) On an application to vary a periodical payments order the magistrates were required 
by s. 20(11) of the Domestic Proceedings and Magistrates’ Courts Act 1978 to have regard, inter 
alia, to all the circumstances of the case including a change in any of the matters to which the court 
was required to have regard when making the order to which the application to vary applied. From 
their reasons it appeared that the magistrates took the view that they could not go behind the 
original order, and could not vary it unless there was a change for the worse in the husband’s 





circumstances. On the face of his reasoning the magistrates had fallen into error. They did not 
appear to have considered the matter de novo looking at all the circumstances of the case as they 
were required to do. The correct approach was to consider all the appropriate circumstances as set 
out in s. 3 of the 1978 Act, including important matters such as the means and the needs of the 
parties, and then come to a conclusion whether it ws right or not to vary the order. On this ground 
the appeal would be allowed. 

(2) When considering the amount of periodical payments to be paid by a serving soldier the 
magistrates should take into account ss. 144(5) and 150(1) of the Army Act 1955. Those provisions 
were matters which the court should take into consideration as part of all the circumstances of the 
case. However, magistrates were not in any way constrained by reason of those provisions only to 
award a certain proportion of a serving soldier’s pay by way of maintenance for his family. In this 
case, although it was not clear whether the magistrates had rightly taken those provisions into 
account but concluded the amount ordered was correct or whether they had wrongly held that they 
could disregard those provisions, the particular circumstances of this case were such that the 
appeal would not be allowed on that ground. 

(3) As the matter would have to be remitted for a rehearing by a fresh panel of magistrates on 
the first ground of appeal, there would be no decision on the third ground of appeal which was that 


the amount ordered was excessive. The question of the appropriate amount would be a matter to 
be decided at the rehearing. 


Riley v. Riley Fam. Div. 650 


Police detention - application to magistrates’ court for warrant of further detention 
made more than 36 hours after relevant time - limitations on jurisdiction to issue 
warrant - Police and Criminal Evidence Act 1984, s. 43. 


Following an armed robbery the applicant was arrested and detained by the police under the 
authority of ss. 41 and 42 of the Police and Criminal Evidence Act 1984 for a total period of 36 
hours expiring at approximately 12.53 p.m. on May 30, 1986. At 12.45 p.m. on that day (i.e. about 
eight minutes before the 36 hour period expired) an information was prepared by the police on the 
basis of which it was proposed to apply to the magistrates’ court for a warrant of further detention 
under s. 42 of the Act. The justices were advised by the court cierk that it was not practicable to 
hear the application at that time because of the pressure of business and he wished to consider the 
law involved, and the hearing of the application was delayed until 2.45 p.m. The justices being 
satisfied that it was not reasonable for the police to have made the application within the 36 hour 
period granted a warrant of further detention for 24 hours. 

On application for judicial review it was submitted by the applicant that s. 43(5)(b) of the Act 
(dealing with applications after the 36 hour period) only applied if at the end of the 36 hour period 
the justices were not sitting at all, and so was not relevant in the present case. 


Held: Section 43(S)(b) of the Police and Criminal Evidence Act 1984 (which provided for 
applications for warrants of further detention to be made after the expiration of 36 hours after the 
relevant time) was not limited in its application to a situation in which the magistrates’ court was 
not sitting at all when the period of detention expired. The sub-section also gave the justices a 
discretion during the course of their sittings when it was not practicable for them to hear such an 
application immediately, to postpone the hearing to a later time falling within a period of six hours 
from the expiration of the 36 hour period. Where, however, the application was made outside the 
36 hour period the justices were under a duty imposed by s. 43(7) of the Act to dismiss the 
application if it appeared to them that the police could reasonably have made the application 
before the expiration of that period. 

On the facts of the present case no reasonable bench of magistrates, properly directing itself, 
could have concluded that the police acted reasonably in delaying the application beyond that 
period. Accordingly certiorari would be issued and the order for further detention quashed. 





Application: for judicial review of an order made by Slough justices authorizing the further 
detention of Steven Michael Stirling under s. 43 of the Police and Criminal Evidence Act 1984. 


R. v. Slough Magistrates’ Court, ex parte Stirling Q.B.D. 603 


Recognizance on case stated by magistrates’ court — whether justices required to 
consider applicant’s means before fixing recognizance. 


Following the conviction on January 8, 1986 of the applicant on a charge of burglary to which he 
had pleaded not guilty, the justices were asked to state a case for the opinion of the High Court: In 
reply the justices’ clerk wrote to the applicant’s solicitors on January 29 that it would first be 
necessary for the applicant to enter into a recognizance in the sum of £500 to prosecute the appeal. 
Thereafter, on receiving a request that the matter of the recognizance be reconsidered as the 
applicant was in receipt of supplementary benefit and had no capital, the justices’ clerk advised the 
solicitors that the recognizance was required as a token of the applicant’s bona fides to pursue the 
appeal to its conclusion. Upon application for an order of mandamus requiring the justices to state a 
case: 


Held: While justices were perfectly entitled to take the view that in order to ensure that an 
applicant in a case stated intended genuinely to pursue the appeal they could require a recognizance, 
they must have regard to his means in fixing the amount of that recognizance and in deciding 
whether to require a recognizance at all. 

Accordingly mandamus would be granted requiring the justices to consider whether a 
recognizance was required from the applicant and, if so, in what amount. 


Application: for judicial review of a decision of the Newcastle upon Tyne justices requiring the 
applicant Paul Anthony Skinner to enter into a recognizance in £500 as a condition of stating a case. 


R. v. Newcastle upon Tyne Justices, ex parte Skinner Q.B.D. 92 


Trial of defendant on not guilty plea - one magistrate having been member of bench 
which had previously convicted defendant - whether proper for magistrate to sit. 


A juvenile aged 13 was charged with two separate offences of criminal damage. He appeared 
before the court on February 6, 1986 and entered pleas of not guilty to both charges. They were set 
down for trial on two separate dates: March 27 and April 10. The juvenile applied for legal aid. His . 
application was refused by the justices’ clerk. The juvenile renewed his application before the trial 
court on March 27. In support of his application for legal aid it was indicated that identity was in 
issue and that, because of his age, he was not in a position to conduct the trials. He also referred to 
his previous findings of guilt and to the fact that he had been committed to the care of the local 
authority for offences and that the local authority had obtained a secure accommodation order in 
respect of him. These facts, and the fact that he was to appear on a further charge on April 10, 
were made known to the court on March 27. The court refused legal aid. The juverile applied for 
an adjournment as the bench would inevitably be prejudiced by the information as to his previous 
record. The magistrates refused an adjournment and proceeded to hear the case. They found the 
juvenile guilty. At the second hearing on April 10, one of the magistrates who had adjudicated on 
March 27 was sitting. The juvenile and his parent were told that either the case would be 
adjourned or they would have to accept that magistrate sitting again. The juvenile and his mother 
agreed to the case proceeding. The juvenile was found guilty of the second offence. Sentence was 
deferred in both matters. 

The juvenile applied for judicial review. 





Held: It was quite wrong for the juvenile court sitting on March 27 to proceed to the trial of the 
first offence. The magistrates had been given information about the juvenile’s past which could not 
but prejudice them and militate against the possibility of a fair hearing. The finding of guilt on 
March 27 would be quashed. In the circumstances of this case, the presence on the bench on April 
10 of one of the magistrates who had adjudicated on March 27 was a ground for quashing the 
finding of guilt on April 10 and that finding of guilt would also be quashed. 


Per Kerr, L.J.: It was not a general rule that the mere presence of a magistrate on the bench 
who had been present on a previous occasion or occasions when the defendant had faced a 
criminal charge or charges would necessarily provide a ground for quashing a decision. In some 
courts and in relation to some defendants it might be almost unavoidable for that to occur. 


Application: for judicial review from decision of Blyth Valley juvenile court. 


R. v. Blyth Valley Juvenile Court, ex parte S Q.B.D. 


PUBLIC HEALTH ACTS 


Environmental health - whether refuse from universi(y halls of residence is within the 
definition of "house refuse" for the purpose of s. 72 of the Public Health Act 1936. 


The University of Hull owned various halls of residence witha the area of the respondent local 
authority. The halls varied in size, accommodating between about 137 and 200 students each. They 
consisted of study/bedrooms, together with certain central facilities. During the vacation the halls 
were either in use for conferences or they were empty. The nature of the refuse generated by the 
halls was the same as that generated by an ordinary household, although naturally the quantity was 
substantially greater. For many years the respondents had collected the refuse fzom the halls free 
of charge, on the basis that it was "house refuse" within the meaning of s. 72 of the Public Health 
Act 1936. A dispute then arose as to whether the refuse was properly to be regarded as "louse 
refuse". 

On complaint, the magistrates’ court decided the matter against the university. On eppeal by 
way of case stated to the Queen’s Bench Division of the High Court, Macpherson, J. upheld the 
magistrates’ decision, on the basis that the paramount occupancy of the halls was that of the 


university, and therefore the halls could not be described as "houses". On appeal by the university 
to the Court of Appeal. 


Held (dismissing the appeal): (a) The paramount occupancy test applied by Macpherson, J. is 
material but not necessarily conclusive; (b) the correct test is the dual approach expounded by 
May, J. in the Divisional Court in Iron Trades Mutual Employers Insurance Association Ltd. v. 
Sheffield Corporation (1974) 138 J.P. 185; [1974] 1 W.L.R. 107, namely that the refuse must be 
produced by a house and must be of a kind which a house would ordinarily be expected to 
produce; (c) on the present facts the applicability of the second part of the dual test was conceded 
by the respondents; (d) the applicability of the first part of the dual test was a matter of fact and 
degree, and there were no grounds for impugning the decision of the magistrates. (Mattison v. 
Beverley Borough Council (1986) 150 J.P. 465; 150 L.G.Rev. 595, affirmed). 


Appeal: to the Court of Appeal against a decision of the Queen’s Bench Divisional Court 


(Macpherson, J.) dismissing an appeal against a decision of the South Hunsley Beacon magistrates’ 
court. 


Mattison v. Beverley Borough Council C. A. 499 





Statutory nuisance - block of flats - whether each tenant is a person aggrieved by the 
condition of the block as a whole - ss. 92 & 99, Public Health Act 1936. 


The appellants owned a biock of flats and maisonettes consisting of 52 separate dwellings. A. 
number of tenants from the block brought statutory nuisance proceedings against the appellants by 
way Of s. 99 of the Public Health Act 1936. 

A stipendiary magistrate found that the evidence showed, inter alia, that 16 of the 52 dwellings 
were prejudicial to health because they were affected by condensation and associated mould 
growth; that these dwellings were symptomatic of the condition of the block as a whole; the 
condition of the block was due to its design and construction; and the block constituted a statutory 
nuisance. The magistrates also found that the block as a whole was ‘premises’ within the meaning 
of s. 92(1)(a) of the 1936 Act, and that the tenants were persons aggrieved by the statutory 
nuisance. The magistrate made a nuisance order. 

On appeal by way of case stated to the Queen’s Bench Division of the High Court. 


Held (allowing the appeal): (a) it was the condensation and mould in each individual dwelling 
rather than the state of the block as designed and constructed which were prejudicial to the health 
of each individual occupier, with the result that in respect of each dwelling there was a separate 
and different nuisance, albeit all those separate and different nuisances shared a common cause; 
accordingly (b) a person who is affected by a statutory nuisance in a single dwelling cannot be a 
person aggrieved in relation to the block as a whole; therefore (c) the nuisance order must be 
quashed. 


Appeal: by way of case stated against a decision of a stipendiary magistrate for the County of 


West Midlands in respect of a nuisance order made when sitting as a magistrates’ court for the 
Petty Sessional Division of Birmingham. 


Birmingham District Council vy. McMahon and Others Q.B.D. 709 


RATING AND VALUATION 


Rating law — liability for rates in respect of unoccupied premises — whether conditional 
planning permission amounts to action taken by a local authority prohibiting their 
occupation — whether description of the hereditament in the valuation list is an 
essential element in the identity of the hereditament — ss. 16, 17, 20, 67, 68, 69 and 
115, and sch. 1, General Rate Act 1967. 


The respondents, being the rating authority, claimed that the appellants were liable to pay rates in 
respect of certain premises which were described in the valuation list in terms which included the 
word “offices”. The provisions of sch. | to the General Rate Act 1967, dealing with rating of 
unoccupied premises, were in force in the respondents’ area. 

The appellants argued that they were unable to use the premises as offices because such use would 
contravene certain conditions attached to certain planning permissions, and that therefore they were 
entitled to the benefit of one of the exceptions contained in para. 2(a) or (b) of the schedule, namely 
that either there was a legal prohibition against occupying the premises or they were being kept 
vacant by reason of action taken by a local authority with a view to prohibiting the occupation of the 
premises. The appellants also argued that the description of a hereditament shown in the valuation 
list is an essential element in the identity of that hereditament, and that therefore the occupation of 
the physical entity described as “offices” for any purpose other than as offices is the occupation of a 
different hereditament from that to which the entry in the valuation list relates. 

The respondents replied that the hereditament to which an entry in the valuation list relates is 
simply the physical entity comprised in any unit of property identified by the entry, and it is 





irrelevant that the description in the list no longer corresponds to the purpose for which the premises 
actually are, or lawfully may be, occupied. Furthermore, if there are purposes for which the 
hereditament may lawfully be occupied, neither para. 2(a) or (b) of the schedule was relevant. 

In proceedings for the recovery of rates in respect of the premises, a stipendiary magistrate issued 
distress warrants. This decision was reversed by the Queen’s Bench Divisional Court, but was 
reinstated by the Court of Appeal. On appeal to the House of Lords: 


Held (dismissing the appeal): (a) “The hereditament” referred to in para. 2(a) and (b) of the 
schedule applies to a unit of property which is sufficiently identified by an entry in the valuation list, 
whether or not the description of the hereditament in that entry appropriately describes the purpose 
for which the hereditament may lawfully be occupied; and therefore (b) the appellants were not 
prohibited from occupying the hereditaments, nor were the hereditaments kept vacant by reason of 
action taken by any local authority with a view to prohibiting their occupation. 


Appeal: against a decision of the Court of Appeal (Eveleigh and Stephen Brown, L.JJ. and Sir 
David Cairns) reversing a decision of the Queen’s Bench Divisional Court (Woolf, J.) reversing a 


decision of a stipendiary magistrate to issue distress warrants in respect of certain unpaid rates. 


Hailbury Investments Ltd. v. Westminster City Council H.L. 


ROAD TRAFFIC 


Road Traffic Act 1972, s. 6 — driving with excess alcohol — motor-cyclist astride 
stationary motor-cycle — whether driving or not — question of fact and degree for 
magistrates to determine. 


The appellant was found by a police officer on a public road astride his motor-cycle. It was 
discovered that he had consumed alcohol in excess of the prescribed limit and he was convicted of an 
offence contrary to s. 6(1) Road Traffic Act 1972. He appealed by way of case stated, the issue being 
whether he could be said to be driving. 

The justices found the following facts. 

1. The appellant took his motor-cycle down his father’s drive after an argument with him and on 
to a public highway. 

2. He propelled it by pushing it an unspecified distance, deliberately setting the motor-cycle in 
motion. He pushed it, he steered it and the lights were on. At some point he used the brakes. The 
ignition had been on at some stage long enough to warm the exhaust pipe. 

3. When apprehended, he was standing with his legs astride the machine, wearing a crash helmet 
and other motor-cycling gear. 

They concluded that “he had substantial control of the movement and direction of the motor- 
cycle. He controlled it at his will. He was driving in the ordinary sense of that word”. However, they 
were not satisfied that he had ridden the machine and dealt with the case on the express basis that he 
had not done so. 

It was submitted by the appellant that the appellant was not driving, in accordance with 
observations by the Lord Chief Justice in R. v. Mac Donagh (1974) 138 J.P. 488; [1974] R.T.R. 372, 
when he stated that situations could arise where a defendant might satisfy the definitions of driving 
by being in full control of a broken-down motor-cycle by walking along beside it propelling it by the 
handlebars and yet it could not be said that Parliament could intend to require such a person to hold 
a driving licence. It was further submitted that to hold that the appellant was driving would throw 
the net of legislation too wide, especially as the case stated did not show that the justices expressly 
found the appellant was about to ride the motor-cycle or had formed the intention to do so. 

The respondent submitted that the whole circumstances should be brought into account to add to 
the basic facts. The journey should be looked at as a whole, including that which took place on the 
private driveway. 





Held: The observations of the Lord Chief Justice in R. v. Mac Donagh was taken out of context — 
they should be read with an earlier passage where it was said that a vehicle could be said to be driven 
by a person within it even though it was pushed by others outside it. 

The respondent’s approach was correct — it was perfectly proper for the justices to have regard to 
the circumstances surrounding the defendant’s conduct, namely that he was wearing motor-cycling 
clothing, its lights and ignition were on and he was standing astride it. The test in R. v. Mac Donagh, 
that once the court had properly directed itself the question was one of fact and degree for the trial 
court, had been satisfied. Although the case might be said to be borderline, the justices had 
demonstrated that they had directed themselves appropriately and were properly able to reach the 
conclusion they did. 

Appeal dismissed. 


McKoen v. Ellis Q.B.D 


Road Traffic Act 1972, s. 6 - evidence of analysis by Lion Intoximeter - unusual 
discrepancy between readings - whether evidence of malfunction of machine. 


A motorist provided specimens for analysis by a Lion Intoximeter 3000 machine in accordance 
with the procedure laid down by the Road Traffic Act 1972. The first specimen read 48 mg and the 
second 42 mg and evidence was given for the defendant that such a difference in readings taken 
from specimens given within a space of a minute was not normal. A normal difference would be 
1% and therefore, it was argued, there might be some fault with the machine. The justices decided 
that this evidence did not invalidate the reading of the machine and convicted the appellant. The 
appellant appealed by case stated, the question for the decision of the Divisional Court being 
whether the justices were right to rely upon the Intoximeter print-out having regard to the 
evidence of the possibility of a malfunction. 


Held: Dismissing the appeal, s. 10(2) of the Road Traffic Act 1972 provided that evidence of 
the proportion of alcohol in a specimen of breath should be taken into account in all cases and s. 
10(3) rendered admissible the print-out of the Intoximeter machine. Although the section did not 
refer to the reliability of the machine, if justices felt on evidence properly before them that the 
machine was unreliable then they could not be sure that the offence was made out and the 
defendant should be acquitted. However, in this case the justices were entitled to form the view 
that there was at most a possibility of malfunction in general, but it was not such as to successfully 
attack the validity and accuracy of the print-out. In Hughes v. McConnell [1985] R.T.R. 244, it was 
held that there must be direct evidence of the defective nature of the machine, not merely evidence 
by inference from other matters, such as the amount of alcohol consumed by the defendant, his 
appearance before arrest, or evidence of the result of a later reading and analysis. The situation in 
the present case was distinguishable from Lucking v. Forbes [1986] R.T.R. 97 because in that case 
admissible evidence from blood analysis cast doubt upon the validity of the results provided by the 
Intoximeter machine and the justices were therefore justified in acquitting the defendant. In the 
present case, the justices were not satisfied that the evidence of the Intoximeter machine had been 
successfully attacked and were therefore entitled to accept its evidence and convict. 


Appeal dismissed. 


Newton v. Woods Q.B.D. 


Road Traffic Act 1972, s. 6 - validity of Lion Intoximeter reading - shown to be 
inconsistent with analysis of blood - whether acquittal justified despite positive 
reading by Intoximeter. 





The defendant was stopped while driving a motor vehicle by a police constable who smelt 
alcohol on his breath and administered a breath test. It proved positive and the defendant was 
arrested and taken to a police station where the normal procedure was followed with a Lion 
Intoximeter machine. Two readings were taken, the first showing 58 mg and the second 54 mg. The 
defendant was then given the opportunity to provide specimens of blood or urine. A specimen of 
urine was given and discarded but the defendant was unable to provide a second specimen and was 
therefore offered the opportunity to provide blood. A sample of blood was taken 1% hours after 
the Intoximeter readings were produced and the sample was divided into two parts. One part was 
analyzed and found to contain not less than 87 mg of alcohol in 100 ml after the recognized 
allowance of 6 mg, and the other part of the sample was analyzed and provided an average reading 
of 80.5 mg of alcohol. It was submitted by the defendant that the difference between the readings 
on the Intoximeter and the results of analysis of the blood were such as to impugn the reliability of 
the breath testing machine and this submission was accepted by the justices who dismissed the 
case. The prosecutor appealed by way of case stated. It was accepted by the appellant that the 
defendant was entitled to challenge the print-out on the evidence of the blood test but it was 
submitted the magistrates should have shown a greater caution in approaching that challenge, and 
that the blood tests had not been taken soon enough after the breath test in order to operate as a 
valid defence. It was further submitted for the appellant that the defendant should be convicted on 
the basis that the result of analysis of the blood samples showed a quantity of alcohol in excess of 
the prescribed limit and that he should therefore be convicted of having excess alcohol in his 
blood, whatever the proportion in his breath. 


Held: The magistrates had accepted expert evidence concerning the rate of destruction of 
alcohol and were therefore entitled to hold that the blood readings were inconsistent with the 
Intoximeter reading. The magistrates having accepted the evidence and the challenge being valid in 
law, that was an end to the matter. With regard to the second submission by the appellant, the 
offence charged against the respondent was driving a motor vehicle with an excess of alcohol in his 
breath not blood and therefore evidence of the content of blood was not relevant to the charge. 
The magistrates were entitled to come to the conclusion that the readings from the Intoximeter 
were unsatisfactory and the court should not disturb it, since it was not so unreasonable that no 
bench of magistrates could come to that conclusion. 


Appeal dismissed. 


Lucking v. Forbes Q.B.D. 479 


Road Traffic Act 1972, s. 8(1) - failure to provide specimen for intoxime‘er - whether 
inability to do so a reasonable cause in the absence of medical explanation. 


The accused failed a breath test and was taken to a police station where he was required to 
provide a specimen of breath for analysis. He had four (on the prosecution’s case) or nine 
(according to the defence case) attempts without success. The justices found that he had tried as 
hard as he could to supply a specimen and decided that there was no wilful refusal on his part. 
They found no medical reason to explain his inability but felt that being stopped by the police late 
in the evening after taking only a minimal amount of drink might have induced a stressful state 
which caused the inability to provide the specimen. The justices found he had been co-operative 
with the police and dismissed the information for failing to provide a specimen for analysis 
contrary to s. 8(1) of the Road Traffic Act 1972. 

The prosecution appealed by case stated and submitted that if a defendant could not point to a 
specific cause for a failure to provide a specimen, he should not be acquitted - to hold otherwise 
would drive a cart and horses through the Act and offer a defence to anybody who simply claimed 
to be unable to blow sufficiently to satisfy the machine. The Court was referred to R. v. Lennard 
(1983) 137 J.P. 585; [1973] R.T.R. 252 in which it was stated that "no excuse could be adjudged a 
reasonable one unless the person from whom the specimen is required is physically or mentally 
unable to provide it, or the provision of the specimen would entail a substantial risk to his health." 





Held (dismissing the appeal): It was a matter of fact for the justices. Cases where a defendant 
claims to be unable to provide a specimen should always be approached on the basis that it is an 
excuse requiring very careful examination before being accepted. In this case the magistrates 
appeared to have examined the excuse and to have found specifically that the defendant tried as 
hard as he could. 

The authorities permitted that finding on those facts. This was a case of someone genuinely 
trying as hard as he could and there was no dispute that he was co-operative throughout the 
procedure and that he was doing his best to comply. The magistrates were the best judges of the 
facts and their finding that there was evidence upon which they could conclude that the defendant 
had a reasonable excuse could not be assailed. 


Obiter, per Peter Pain, J. - the Court would be sorry if, in a case where a person who tried as 
hard as possible without success to provide a specimen, he was none the less convicted in the 
absence of mens rea of an offence which was morally blameworthy in the view of ordinary people 
and not merely technical like many other road traffic offences. 


Cotgrove v. Cooney Q.B.D. 736 


TOWN AND COUNTRY PLANNING 


Advertisement control - whether balloon attached to a vehicle is attached to the land on 
which the vehicle is parked - s. 109 Town and Country Planning Act 1971, and regs. 


2, 3, 6 and 8 of the Town and Country Planning (Control of Advertisements) 
Regulations 1984. 


The appellants, who were garage proprietors, were responsible for displaying a balloon 
advertisement bearing the words “Wadham Stringer”. The balloon was tethered to a vehicle standing 
on, but not attached to, the appellants’ premises. The appellants had not obtained the consent of the 
respondents, who were the local planning authority, to the display of the balloon. The respondents 
prosecuted the appellants for an offence of displaying an advertisement without consent, contrary to 
regs. 6 and 9 of the Town and Country Planning (Control of Advertisements) Regulations 1984, and 
s. 109 of the Town and Country Planning Act 1971. j 

The appellants argued that, by virtue of reg. 2(4) of the 1984 Regulations, they could be convicted 
only if the balloon was attached to their premises, whereas in fact it was merely tethered to a vehicle 
parked on, and not forming part of, their premises. The justices rejected this argument and convicted 
the appellants. On appeal to the Queen’s Bench Divisional Court, by way of case stated: 


Held (dismissing the appeal): The appellants had been rightly convicted because, for the purposes 
of the 1984 Regulations, a balloon was attached to land if it was attached to something which lay on 
the land and had sufficient weight to prevent the balloon from being blown away. 


Appeal: by way of case stated against a decision of the justices for the County of Hampshire, 
acting for the Petty Sessional Division of Fareham. 


Wadham Stringer (Fareham) Ltd. v. Fareham Borough Council Q.B.D. 








Enforcement and stop notices - whether incorporation of matters of fact and degree 
results in notices being void on the ground of uncertainty - ss. 22, 87, and 90, Town 
and Country Planning Act 1971. 


The applicant, a devout Sikh, lived in a substantial bungalow in a leafy suburb in Chertsey, with 
members of his extended family, two of whom were doctors. In 1985, while visiting England, a Sikh 
religious leader suffered a heart attack. Being initially unfit to return to India, the religious leader 
went to stay with the applicant and his family until he had recovered. The presence of the religious 
leader caused a substantial increase in the number of visitors to the applicant’s bungalow. No formal 
services were held, but certain prayers were chanted. Although the conduct of people gathering 
outside the applicant’s bungalow was neither reprehensible nor blameworthy, it may have appeared 
to be out of place. 

The respondents, being the local planning authority, took proceedings by way of an enforcement 
notice alleging a material change of use from “residential to a mixed use for residential purposes and 
religious meetings and services and for the purposes of religious devotion otherwise than as 
incidental to the enjoyment of the dwellinghouse as such”, and by way of a stop notice requiring the 
cessation of “the use of the land other than for residential purposes and purposes incidental to the 
enjoyment of the dwellinghouse as such.” 

Although the religious leader subsequently left England, the respondents did not withdraw the 
enforcement and stop notices. The continued existence of the notices caused the applicant some 
concern, because pursuit of the Sikh faith results in the occasional holding of prayer meetings which 
could cause some noise and disturbance in the neighbourhood. The applicant, feeling that the terms 
of the stop notice were too uncertain for him to be confident of conducting his affairs in such a way 
as to avoid contravening it, applied for judicial review in order to obtain either certiorari to quash 
the stop notice, or a declaration that it was either invalid or void. 


Held (dismissing the application): Questions of fact and degree are frequently encountered in 
planning law and there is no objection to incorporating such matters into enforcement and stop 
notices, even though the result is to create uncertainty as to the standard of conduct which is 
required in order to comply with the notices. 


Application: for judicial review of a stop notice issued by Runnymede Borough Council. 


R. v. Runnymede Borough Council, ex parte Sarvan Singh Seehra Q.B.D. 


TRADE DESCRIPTIONS ACTS 


Counterfeit goods - false description contrary to s. 1(1)(b) ef the Trade Descriptions 
Act 1968 - whether the defendant could rely on the statutory defence in s. 24 of the 
Act - whether the justices entitled to take into account the personal attributes and 
capacities of defendant in deciding whether all reasonable precautions and all due 
diligence had been taken and exercised - whether the defendant could with 
reasonable diligence have ascertained falsity of description - s. 24(1) and (3) Trade 
Descriptions Act 1968. 


The defendant was charged with 10 offences under s. 1(1)(b) of the Trade Descriptions Act 
1968 in respect of a number of pre-recorded audio cassette tapes. The tapes were counterfeit, 
although the defendant was not aware of this fact. The defendant sought to rely on the statutory 
defences contained in s. 24 of the 1968 Act. The defendant could read little English, could not 
write any and his understanding of spoken English was extremely poor. He listened t> very little 
English music. He had taken over his father’s business as an itinerant market trader some three 





months before, the business consisting primarily of selling clothes. The justices accepted on the 
basis of this evidence that the reasonable diligence defence in s. 24(3) had been successfully 
established. On appeal: 


Held: The standard of reasonable diligence should be determined by reference to the nature 
and place of the trading and to the size of the transactions amongst other things. However, matters 
relating to the personal attributes of the defendant, such as intelligence, poor command of English 
and familiarity with the trade are not relevant considerations. It was not setting too heavy a burden 
on a defendant to make some inquiries as to the genuineness of the tapes. This would be 
something a trader would wish to do in his own interest in any event. The appeal would be allowed; 
however, the case would not be remitted but an absolute discharge would be ordered. 


Appeal: from the decision of the Surrey justices. 


Denard v. Abbas Q.B.D. 


False mileometer reading - whether notice in office of dealer effective disclaimer - 


whether sufficiently bold, precise and compelling - s. 1(1)(b) Trade Descriptions Act 
1968. 


The respondent company, car dealers, were charged under s. 1(1)(b) of the Trade Descriptions 
Act 1968 with the supply of a motor vehicle with a false mileometer reading. The reading was 
clearly false, but the issue before the justices was whether the reading had been effectively 
disclaimed, in particular by means of a notice displayed on the wall in the respondent company’s 
showroom. A number of other notices and posters were also displayed there. The justices accepted 
that the aggrieved customer did not see the notice, but acquitted the respondents on the basis that 
the notice was an effective disclaimer. On appeal: 


Held: Even if the notice alleged to be in the showroom had in some way been brought to the 
attention of the purchaser, it was not sufficiently bold or precise or compelling, or of equal power 
and penetration to the plain indication to the effect that the car had only travelled certain mileage. 
In view of the finding of the justices that the negotiations took place on the forecourt and the 
notice was in the showroom, it is difficult to see how the justices could have decided that the 
disclaimer had effectively been brought to the attention of the purchaser. The case would be 
remitted with a direction to convict. (Dicta of Lord Widgery C.J., in Waltham Forest L.B.C. v. T.G. 
Wheatley (Central Garage) Ltd. [1978] R-T.R. 157 at p. 162 considered). 


Appeal from the decision of the Dyfed Justices. 


Blunden v. Gravelle Ltd. Q.B.D. 


Statement in holiday brochure - false indication as to accommodation or facilities at 
hotel - whether failure of appellant to make inquiries amounted to recklessness - s. 
14(1)(b) Trade Descriptions Act 1968. 


The appellants were charged under s. 14(1)(b) of the Trade Descriptions Act 1968, namely, 
that in the course of trade or business as tour operators they recklessly made a false statement as 
to the facilities available at an hotel. Their brochure, prepared in the late summer of 1983, falsely 
stated that the particular hotel had a "bar/lounge /breakfast room". 

The evidence showed that the rooms in question had not been completed by the due date 
(March 1983), nor were they ready to the knowledge of the appellants by July 1983. The appellants 





made no inquiries between that date and January 1984 when the aggrieved consumer made the 
booking with them. It was only when the consumer collected the travel documents in September 
1984, was any disclosure made about the failure to complete the rooms. The justices found that the 
omission by the appellants to make any inquiries between July 1983 and the date of publication of 
the brochure in November of that year, and by allowing the uncorrected brochure to remain with 
the travel agents until January 1984, amounted to recklessness. On appeal: 


Held: The silence as to whether any inquiries had been made after July 1983 entirely justified 
the view of the justices that no inquiries had been made. In those circumstances the appellants 
were in no position to know whether the facilities were available in January 1984. The 
representation in the brochure on that date was made regardless whether it was true or false and 
was reckless within the meaning of s. 14 of the 1968 Act. 


Appeal: by way of case stated from the decision of the Staines and Sunbury justices. 


Best Travel Company Ltd. v. Patterson Q.B.D. 


Trade description - false mileometer readings - alteration carried out by defendant - 
whether disclaimer effective to negative charge of applying false trade description - 
s. 1(1)(a) Trade Descriptions Act 1968. 


The appellant was charged with numerous counts under s. 1(1)(a) of the Trade Descriptions 
Act 1968, in that he had reduced ("clocked") the mileage readings in respect of several vehicles 
which he had supplied in the course of his trade or business as a motor dealer. In his defence he 
sought to rely on "disclaimers" contained in the invoices, in notices placed across the face of the car 
mileometers and in a general notice displayed in his sales office. The jury convicted the appellant 
on 10 counts and he appealed on the basis of a misdirection of the recorder on the disclaimer 
issue. On appeal: 


Held: That there is a distinction between subs. 1(1)(a) ("applying offences") and s. 1(1)(b) 
("supplying offences"), in that it is not open to a person charged under s. 1(1)(a) to rely on any 
disclaimer (Newman v. Hackney London Borough Council [1982] R.T.R. 196 approved). 


Per Curiam: A person who "zeroes" a mileometer reading is applying a false trade description 
just as much as the person who reduces the reading to a lower figure than the original. Zeroizing is 
not a proper method of avoiding liability. (Dictum of Widgery, LJ. in Lill Holdings Ltd. v. White 
[1979] R.T.R. 120 at p. 123 considered). 


R. v. Southwood C.A. (Crim. Div.) 860 


Trade description - food described as vegetable lard - whether false or misleading - 
meaning of lard - effect of adjective vegetable - whether could amount to disclaimer 
- ss. 2 and 3 Trade Descriptions Act 1968 and r. 8 Food Labelling Regulations 1980. 


The respondents were charged with three breaches of s. 1(1)(b) of the Trade Descriptions Act 
1968 and three breaches of reg. 8 of the Food Labelling Regulations 1980. These all arose from the 
statement by the respondents that three separate packets contained "vegetable lard". It was alleged 
by the prosecution that the word "lard" was a false or misleading trade description, in that the 
prime meaning of the word is "pig-fat". As to the breaches of the regulations, it was said that the 
words used did not convey to a purchaser sufficiently precisely the nature of the food. The justices 
convicted but the Crown Court allowed the respondents’ appeals. On appeal to the Divisional 
Court: 





Held: Nowadays it seems most unlikely that the meaning of the word "lard" is restricted to "pig- 
fat", whatever may have been the position in the past. Furthermore the use of the adjective 
"vegetable" clarifies precisely to the purchaser what is in the substance. The adjective, if necessary, 
also operates as a disclaimer in accordance with the principles estatiished in the car mileometer 
cases. Accordingly the appeals would all be dismissed. 


Wolkind and Northcott v. Pura Foods Limited Q.B.D. 492 


Trade description - high level braking lights for motor vehicle - description - offence by 
corporate body - whether attributable to neglect of director. 


The appellant was charged under s. 20 of the Trade Descriptions Act 1968, in that the 
commission of an offence by a limited company, of which he was a director, was attributable to his 
neglect. The company was charged with two offences in respect of some high level braking lights 
under s. 1 of the 1968 Act. It was successfully alleged by the prosecution that the company had 
applied two false statements to the lights, namely, that the markings on them were likely to be 
taken as an indication that they were in conformity with a type approved by the competent 
authority in France, and in addition, that they were to be taken as being fit for use on the roads in 
this country. The appellant was the purchasing director of the company. On becoming interested in 
the purchase of the quantity of brake lights, the appellant went across to Holland and visited the 
warehouse where they were stored. He was told that brake lights of this kind could no longer be 
used in Holland. He sent a set of lights to his co-director in London. He spoke to the latter over 
the telephone, asking his fellow director to check their legality and whether there was a market for 
them. The co-director made some checks which were more concerned with the demand than their 
legality. During a further telephone conversation the co-director said he had made some inquiries, 
but did not reveal their nature to the appellant. The latter went ahead with the purchase. He 
appeals from the decision of the justices who convicted him under s. 20 of the 1968 Act. 


Held: Whilst acknowledging that this case was near the line, there was no basis upon which the 
court could interfere with the conclusion of the justices. In cases of delegation such as this, it was 
necessary to look at the facts. This was the first time that the appellant had ventured into the field 
in purchasing items of this kind and he should have been on his guard. He had failed to check 
whether his co-director had consulted an authoritative source as to the legality of the goods. The 
appeal would therefore be dismissed. 


Hirschler v. Birch Q.B.D. 396 


WILDLIFE AND COUNTRYSIDE ACT 


Possession of wild birds - whether offence of strict liability - Wildlife and Countryside 
Act 1981, s. 1(2). 


The appellant was charged with having in his possession live wild birds, namely, four goshawks, 
being birds included in sch. 1 to the Wildlife and Countryside Act 1981, contrary to s. 1(2) of the 
Act. The facts as found by the justices were that he had obtained the goshawks from a person for 
the purpose of a joint breeding project and had registered the transfer with the Department of the 
Environment. The goshawks were not lawfully in captivity in that they had not been bred in 





captivity nor had they been imported under licence or taken from the wild by licence. At the end of 
the prosecution case the appellant submitted that there was no case to answer in that "possession" 
in s. 1(2) of the Act did not mean possession simpliciter and that in order to establish a case the 
prosecution were under an obligation to adduce evidence of guilty knowledge of the initial illegality 
surrounding the breeding of the birds. The justices overruled the submission holding that mens rea 
was not required and, no defence being adduced, convicted the appellant. On appeal by case 
stated: 


Held (dismissing the appeal): The offence created by s. 1(2) of the Wildlife and Countryside 
Act 1981 was an offence of strict liability. That Parliament intended it to be such was evidenced by 
the following facts: 


(a) the word "intentionally" which appears in s. 1(1) is omitted in s. 1(2); 

(b) s. 1(3) provides a specific defence to an offence under s. 1(2); and 

(c) other provisions in the Act, e.g. s. 4(2) and the licensing provisions in s. 16 provide other 
defences to an offence undre s. 1(2). 


Appeal: by way of case stated by the Ashton-under-Lyme justices in relation to their conviction 
of Eric Kirkland of an offence under s. 1(2) of the Wildlife and Countryside Act 1981. 


Kirkland vy. Robinson Q.B.D. 377 


WIRELESS TELEGRAPHY ACT 


Wireless telegraphy - pirate radio station - forfeiture of wireless telegraphy apparatus - 
whether records and tapes subject to forfeiture - whether "use" in s. 1(1) of Wireless 
Telegraphy Act 1949 means “available for use". 


The defendant, a pirate radio operator, pleaded guilty to two offences of using apparatus for 
wireless telegraphy without a licence contrary to s. 1(1) of the Wireless Telegraphy Act 1949 and 
was fined and ordered to pay costs. In addition the magistrates’ court made a forfeiture order 
under s. 15(3) of the Act which included a number of records and cassettes and his appeal to the 
Crown Court against the forfeiture order was dismissed. On appeal by way of case stated the 
Divisional Court allowed the appeal by the defendant in respect of the records and cassettes on the 
basis that those items did not constitute "apparatus" within s. 14(3) of the Act, but certified the 
following question of law as being of general public importance: 


"Where an offence is committed under s. 1(1) of the Wireless Telegraphy Act 1949 involving 
the illicit broadcast of recorded music does the court have power under s. 14(3) of the Act to 
order forfeiture of 


(a) the particular disc or tape which is being played at the time when the offence is detected 
and 


(b) other discs or tapes which are available at the broadcasting station to be so broadcast?" 
On leave to appeal being granted by the House of Lords: 


Held: 
1. Although records and cassettes used by a pirate radio operator could properly be described as 
“apparatus” they did not form part of the wireless telegraphy apparatus in connexion with 





which the offence under s. 1(1) of the Wireless Telegraphy Act 1949 was committed and so 
were not liable to forfeiture under s. 14(3) of that Act. 

. The word "use" in s. 1(1) of the Act should be interpreted in its ordinary sense and not as "has 
available for use". The decision in D. v. Yates (1984) 148 J.P. 455 to the contrary would be. 
overruled. 

. Accordingly both paragraphs of the certified question posed by the Divisional Court would be 
answered in the negative and the appeal would be dismissed. 


Appeal: by the Secretary of State for Trade and Industry against the decision of the Queen’s 
Bench Divisional Court allowing an appeal against the dismissal of the appeal by Liverpool Crown 
Court against a forfeiture order made under s. 14(3) of the Wireless Telegraphy Act 1949 by the 
Liverpool magistrates’ court against Jeffrey Michael Rudd. 


Rudd v. Secretary of State for Trade and Industry Q.B.D. 610 











Family Court Reporter 

As a result of ever increasing pressures resulting from the number of 
ee cases, particularly those emanating from the Family Division, the 
Publishers of Justice of the Peace Reports last month decided to anticipate the 
creation of the Family Courts by the creation of a new series of law reports to 
be known as the Family Court Reporter. As is well-known, all main political 
parties are committed to the establishment of Family Courts, to end the 
present mish-mash on Family Law matters where, in certain areas, High 
Court, County Court and Magistrates’ Court jurisdictions can all be involved, 
and the only obstacle at present appears to be the provision of funds by the 
central government. 

It could be said that in establishing the Family Court Reporter at this 
time, we are ‘jumping the gun’, but confronted as we are with such numbers 
of Family Division cases of ‘reportable’ quality the present balance of the 
series can be affected unless we take action now. In short, J.P. Reports have 
endeavoured, as a specialist series, to report for over 150 years those cases 
applicable to the work of the Quarter and Petty Sessions (now of course the 

rown Court and the Magistrates’ Court) and the growth in the number of 
matrimonial cases threatens to overwhelm almost, those cases affecting other 
aspects of magisterial law. It is a logical development to separate those cases 
coming from the ree Division applicable to magistrates’ courts (and to add 
to them by including the whole range of subjects coming before the Family 
Division for decision). If the Publishers should be wrong in their estimation 
that it is only a question of time before Family Courts are established, the 
Family Court Reporter will even so be of lasting value for the quality of its 
contents. 

The Publishers have been extraordinarily fortunate in securing the services 
of Mr. C.T. Latham, OBE, Stipendiary Magistrate, Greater Manchester (a 
former editor of Stone’s Justices’ Manual, former editor of Family Law 
Reports, and author of "How Much?", and latterly specialist editor, Domestic 
Proceedings, Justice of the Peace Reports), as Editor. Her Honour Judge sean 
Graham Hall, LL.M., a leading protagonist over many years for the Family 


Court ideal, has kindly agreed to be Consulting Editor. onan will be assisted 


by Mrs. Janet Wilson-Ward, Barrister, and Mr. C.E. Bazell, Solicitor, Clerk to 
the Justices, Tynedale. Another appointment will be made in the near future. 

Not only are the Publishers establishing a precedent by naming a series of 
law reports after a court not yet in existence, but are also including in that 
series comment as and where appropriate, to be entitled ‘In Context’. The 
Publishers are confident that this new development will be welcomed by 
Subscribers to J.P. Reports, as providing an improved service. 

The Cost: Nothing at all to Subscribers to J.P. Reports, since the Publishers 
are determined not to break faith with Subscribers who have every right to 

ect that the series should be comprehensive in relation to its traditional 
role of being the specialist series for the Magistrates’ Courts and the Crown 
Court. Therefore, this will continue until the establishment of the Family 
Court, although the Publishers reserve the right to reconsider the subject of 
pricing if the Family Court has not been established in five years. 

Details of subscription rates, etc., for non-subscriber~ to J.P. Reports to the 
Family Court Reporter will be sent on request by telephoning or writing to: 

Justice of the Peace Ltd. 
Little London 
CHICHESTER 
West Sussex PO19 1PG 
Telephone: (0243) 787841 FAX: (0243) 779278 

















RIDING FOR THE 
DISABLED 
ASSOCIATION 
(INCORPORATING 
DRIVING) 


Registered under Charities Act 1960 
President: HRH The Princess Royal 


Patron: Lavinia, Duchess of Norfolk 
C.B.E. 
The object of the Association is to provide the opportunity of 
riding to disabled people who might benefit in their general health 
and wellbeing. 


The Association is a nationally Registered Charity and consists of 
more than 600 Member Groups located throughout the United 
Kingdom, and a small Headquarters based at the National 
Agricultural Centre in Kenilworth. 


The strength of the Association rests in the capable hands of some 
12,000 volunteers who are responsible for the operation of the 
Member Groups and without whom the Association could not 
exist. 

The Member Groups vary enormously in terms of their size, 
catchment areas and facilities, from purpose built centres to 
modest riding areas in fields and lanes, but all are dedicated to the 
concept of teaching disabled people to ride and in so doing to 
improve their medical condition. 


We hope that by our activities we can contribute to an increased 
awareness of the needs and aspirations of disabled people and we 
will continue to provide them with the opportunity to enhance the 
quality of their lives. 

All enquiries about the work of the Association to: 


Riding for the Disabled Association, 
Avenue R, 

National Agricultural Centre, 
Kenilworth, 

Warwickshire CV8 2LY 


Tel: Coventry (0203) 56107 














YOUR CLIENTS 
COULD HELP PREVENT 
YOUR DEATH. 


Every year, 180,000 people die from 
coronary heart disease. It is Britain's biggest 
killer. 

Many of these deaths occur prematurely 
among comparatively young men and women, 
and tragically many of them could have been 
prevented. 

The Coronary Prevention Group is fighting 
back with practical help and support, advising 
the public and government on the best means 
of preventing this disease. 

With your client’s help, much suffering 
can be avoided. Their bequest or legacy is 


much needed if our vital work is to continuc. 


For further details of how to help, please 


write to the Director at the Coronary 
Prevention Group, 60 Great (BTAKE 
Ormond Street, London WCIN Ca 
3HR. Tel: O1-833 3687. =" . 


THE CORONARY ‘QE 
PREVENTION GROUP dif... 


Reg. Charity No: 277243 President: Sir Douglas Black, MD, FRCP. 

















Litigation 


A JOURNAL OF SAK BUSINESS 


This was the first specialist legal publication to cater 
exclusively for the litigation lawyer - solicitor or 
barrister. The editor is a practising barrister advised 
and supported by a team of seven specialist editors, 
who are either solicitors or barristers. Litigation both 
analyses and disseminates the most recent 
developments in litigation law and procedure for the 
immediate practical benefit of the practitioner. 
Warmly welcomed, on its inception, by the then Lord 
Chancellor (Lord Hailsham) and by the President of 
the Family Division (Sir John Arnold) we believe it 
has lived up to the expectations of these and other 
distinguished figures in the legal world who were kind 
enough to send their good wishes and also to those 


who have subscribed to the journal throughout its 
existence 


Published eight times a year. 


Litigation subscription rate is £32.50 p.a. and is 
available from: 


Barry Rose Law Periodicals Ltd Tel: (0243) 787841 


Little London Fax: (0243) 779278 
CHICHESTER 


West Sussex 
PO19 1PG 

















The publication of The Criminologist was suspended 
following the illness and subsequent death of its 
founder editor Nigel Morland. Countrywise Press 
acquired the publication rights from his estate. The 
Criminologist deals with criminal behaviour in all its 
facets, and scientific aspects of crime detection plus 
occasional articles on pathology and associated 
subjects. The publishers have secured the services of 
Mr. Ron Stone, QPM, recently retired Deputy Chief 
Constable, Essex Police, as Editor. 


Already, in its revised form, The Criminologist has 
published articles of rare quality and interest. It-is now 
in its second year of reborn existence. 


Quarterly subscription rate: £30.00 p.a. from: 
Countrywise Press Limited., 

Little London, Chichester, 

West Sussex PO19 1PG 


Telephone (0243) 787841 
Fax (0243) 779278 

















JUSTICE OF 
THE PEACE 


We have a good stock of back volumes of the Justice of 
the Peace, and Reports from 1837 available to the 
discerning buyer. 


The early volumes of the Justice of the Peace are of 
great interest since they course the development of 
penology and criminology, and from 1837 - 1902 the 
JP contained Law Reports of High Court decisions 
affecting almost every area of law. The early journals 
are a fascinating social document, in addition to being 
an historical record of the development of the 
Criminal Law. 


If you are intrigued, please telephone 
(0243) 783637, or write to: 


Justice of the Peace Ltd 

Little London 

CHICHESTER 

West Sussex 

PO19 1PG for more details 

















ROAD 
LAW 


The Law Journal for practitioners and all concerned 
with vehicle operations and the law of the road. 


Road Law is issued eight times a year. The 
subscription rate is £32.50 per annum, post free 
including an annual volume index. 


Editor: Adrian Turner, Barrister 
Consulting Editor: J. Mervyn Pugh, Traffic 
Commissioner. | 


Published by: 


Barry Rose Law Periodicals Ltd 
Little London 

CHICHESTER 

West Sussex PO19 1PG 
Telephone: (0243) 787841 
FAX: (0243) 779278 











CHANCES ARE, 
SOMEONE YOU KNOW 
HAS EPILEPSY. 


500,000 Britons have epilepsy. Today, most 
forms of this condition are controllable with 
medication. Unfortunately, attitudes aren't. 

The British Epilepsy Association has been 
helping to change attitudes about epilepsy for 
nearly forty years. Your legacy will help our work 
continue. So that someday, someone you know 
can let someone know they have epilepsy. 


Hep ILEPSY 


WE CAN HELP 





Practical Help. 
Professional Counselling. 
Public Education. 


6 
BRITISH EPILEPSY ASSOCIATION 


Anstey House, 40 Hanover Square, Leeds LS3 1BE. 
Telephone: (0532) 439393 














AT THIS SPECIAL TIME OF THE YEAR 
A DOZEN REASONS 


Help TheHomeless 


Homelessness is a growth industry. 
Single Homeless shows spectacular growth. 


Resources to ameliorate the problem are 
increasingly constrained. 


Even Government policies sometimes add to 
the rising demand but do little to improve 
supply. 

The vulnerable: have the lowest chances of 
attaining a secure way of life. 

People with special needs are made to cope 
as if their special needs did not exist. 


The young homeless present unique 
challenges, especially in inner city areas. 


Homelessness amongst single women is 
rising faster than amongst single men. 
There are fewer resources for women. 


Care in the Community is stumbling along and 
causing casualties as it does. 


Offenders re-offend because of inadequate 
supportive resources in the community. 
There are over 20 significant groups of 


vulnerable people for whom no adequate 
resources exist. 





homelessness. Our constituency has a low 
priority in both political and giving terms. That 
needs changing if more people are to be housed, 
warm, fed and given hope of a future. 


Help the Homeiess was founded in 1975. Its first 
national appeal under the Chairmanship of Sir 
Robert Mark, GBE, raised an initial capital sum 
that has enabled the charity to make grants 
totalling £188,173. We wish to extend our support 
at a time of rising demand and severe financial 
constraints. 





Help the Homeless is a Company Limited by 
Guarantee No. 1238563 and a Registered Charity 
No. 271988. 


In supporting Help the Homeless you are 
assured that the total donation is used to fight 





Donations to: 
Chairman: FRANCIS J. BERGIN, BA, FCIS, FSCA. Secretary Director: EMLYN JONES. 
Registered Office: 33 Long Acre, London WC2E 9LA. Telephone: 01-240 3222. 




















WHEN YOU'RE DYING Have you the Will to help 
THE LAST THING YOU WANT a Jewish child in need. 
IS EXCUSES Every year over 3,000 Jewish children are 


happier, healthier or are given a better chance 
in life because of Norwood Child Care. 

We only care for poor deprived, sick and 
handicapped children. Jewish traditions and 
values have been at the centre of our work for 
over 190 years 

It could A legacy to Norwood safeguards the future 
happen to you of the community. 

We need over £3,000 every working day to 
keep caring 


HELP US FIGHT 
FOR THE RIGHT TO LIFE our Will can belp to ensure that no Jewish 
sara child in need is ever neglected 


U) 
XNPHPA NORWESD 
Acorn Lodge - Woodsetts - Worksop S81 8AT 7 
Telephone: 0909 562703 CHILD CARE 
Reg. Charity No. 278616 
DONATIONS AND BEQUESTS MOST GRATEFULLY RECEIVED Patron: Her Majesty the Queen 
Nat. Fed. of Kidney Patients' Associations 











221 Golders Green Road London NW 11 ODL. 
TEL: O1-458 3282 
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THE ROYAL SCHOOL FOR DEAF CHILDREN MARGATE 
Founded in 1792 
Patron: Her Majesty Queen Elizabeth the Queen Mother 


A PROPER START IN LIFE 

We are more than just a school for the deaf - nearly half of our pupils have other handicaps too. Hearing children 
know hundreds, perhaps thousands of words when they start school. At Margate the children are lucky if they 
know a few dozen. They are profoundly deaf - to most noises, to almost all speech. A proper start in the life for 
those youngsters would be cheap at any price. 

We also have a unit that caters especially for the multiply handicapped profoundly deaf and the deaf/blind. 

Two units outside the main school complex train the over 16 year olds for work and enables them to gain skills in 
independent living. 

To continue providing these specialised facilities requires a constant income from donations and legacies. Please 
help them gain a PROPER START IN LIFE. 


Registered Office: Victoria Road, Margate, Kent CT9 1NB. 
Telephone Thanet 227561 Registered Charity No. 325109 














WORLD SOCIETY 
FOR THE 
PROTECTION OF ANIMALS 


106 Jermyn Street 
London, SW1Y 6EE 


PLEASE REMEMBER US 
WHEN ADVISING YOUR CLIENTS 


W.S.P.A. exists to promote the welfare of animals in 
any part of the world. Humane transportation and 
slaughter, whaling, sealing, pollution and conservation 
are only some of the international problems which 
W.S.P.A. seeks to solve by co-operation with local 
organizations and representations at government 
level. W.S.P.A. has consultative status with United 
Nations and other inter-governmental bodies and is 
the only international animal welfare organization 
with trained staff ready to assist with any problem 
and organize relief in disaster areas. 





W.S.P.A. (BRITISH SECTION) is a registered charity 
and needs legacies to maintain this vital work. 





Printed by Entaprint Ltd., Little Mead, Alfold, Cranleigh, Surrey and 
Published by the Proprietors, Justice of the Peace Ltd., Little London, 
Chichester, Sussex, England. Price: £3. 

















Justice of the Peace Ltd 


BOUND VOLUME SERVICE 


This service is in addition to the binding service so many Subscribers use annually and is not a 
substitute for it. 

Currently, Subscribers return their weekly parts to our Binding Department at Oxford on 
receipt of the ‘call-in’ notice attached to this Index. The problems this may involve are well-known 
to us, but this service will continue. 

The BOUND VOLUME SERVICE, should you take advantage or it, would mean that no longer 
would it be necessary for Subscribers to return the weekly issues to us, but that, on receipt of their 
standing order (Order Form below), bound volumes would be sent as soon as the volume (with the 


publication of the Index) is completed, and the binding operation finished, without any further 
effort or action on your part. 


In addition the advantages of the service are many: 

Subscribers would not have to collect and arrange for the despatch of their weekly issues; you 
would never therefore be without your copy of last year’s volume of the J.P., although we have 
always been mindful of the "binding time", in that it may take at the most, up to 12 weeks before 
your volume is returned to you, it is unlikely that this time can be reduced and in the future more 
likely to increase; while enormous and extreme care is taken to return to the sender the same 
volume sent in, and this is normally the case, should you have marked up your parts in some way 
this would be lost to you if, in extreme circumstances, an incorrect volume was returned to you or 
that it was lost in transit. 

YOU RECEIVE YOUR BOUND VOLUME MUCH EARLIER IN THE YEAR in that 
preparation for its production would be well ahead during the previous few months and, as soon as 
the Index became available, its completion and despatch to you would be made automatically. 

Your existing volume can be forwarded, at your convenience, for separate binding at a time to 
suit yourself, and can subsequently be used in another office if you should so decide. 

If you subscribe to "THE J.P. REPORTS", "FAMILY COURT REPORTER" and/or "THE 
WEEKLY LAW DIGEST" you will be pleased to know that the BOUND VOLUME SERVICE is 
extended to include these three publications. 

Details of the cost of the BOUND VOLUME SERVICE for 1988 (which is in addition to your 
present annual subscription) are given below. 


Earlier volumes, going back to Vol 1, (1837), are available for the most part from stock for 
subscribers wishing to complete their sets. 


ORDER FORM - 
Please supply BOUND VOLUMES, early in 1988, as follows, and annually until 

countermanded. 

Half Calfskin Blue Buckram 

JUSTICE OF THE PEACE 


(Vol. 151, 1987) ...vol(s) @ £80 ... vol(s) @ £72.50 
J.P. REPORTS 


(Vol. 151, 1987) ...vol(s) @ £75 ... vol(s) @ £67.50 
FAMILY COURT REPORTER 


(Vol. 1, 1987) ... Vol(s) @ £75 . .. Vol(s) @£67.50 
WEEKLY LAW DIGEST 


(Vol. 151, 1987) ...vol(s) @ £46 ... vol(s) @ £39.00 


I/we enclose remittance of 


please charge my/our account 
(All volumes will be despatched post/carriage free) 


(BLOCK LETTERS PLEASE) 


Address 














BOOKBINDING ORDER FORM 


Subscribers wishing to have their volumes bound should send them to our 
Bookbinding Department at 28 St. Michael’s Street, Oxford (parcel label below): 


volume(s) for binding as indicated below: 


J.P. NEWSPAPER per volume 
Half Calfskin (acid free) @ £32.50 
Brown (Legal) Buckram @ £21.50 
Green Buckram @ £20.50 
Royal Blue Buckram (standard) @ £18.00 

J.P. REPORTS 
Half Calfskin (acid free) @ £29.75 
Brown (Legal) Buckram @ £20.50 
Green Buckram @ £19.00 
Royal Blue Buckram (standard) @ £17.50 

FAMILY COURT REPORTER 
Half Calfskin (acid free) @ £29.75 
Brown (Legal) Buckram @ £20.50 
Green Buckram @ £19.00 
Royal Blue Buckram (standard) @ £17.50 

WEEKLY LAW DIGEST 
Half Calfskin (acid free) @ £29.75 
Brown (Legal) Buckram @ £20.50 
Green Buckram @ £19.00 

@ £17.50 


(It will speed delivery of bound volumes if Subscribers would kindly arrange issues in 
correct sequence before sending them to the Bookbinding Department). 


To: 


JUSTICE OF THE PEACE 


Bookbinding Department 
28 St. Michael’s Street 
OXFORD, OX1 2EB 
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Trading Law 
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Editor Graham Stephenson. LL.M. 


Trading Law Reports is a really effective series of law 
reports covering most aspects of Trading Law. For those in 
industry, commerce and in professional life, the Trading 
Law Reports are a ‘must’. 


The subscription rate is for these days, modest, and a rate 
can be combined for the convenience of the subscriber with 
Trading Law. This enables a saving as a result of the 
joint subscription rate - but the Reports are, of course, 
available separately. 


The annual subscription rate for Trading Law Reports is 
£75.00. The combined subscription rate for Trading Law 
Reports and Trading Law is £100 per annum. 


Back volumes can be supplied - details on request to: 


Barry Rose Law Periodicals Ltd 
Little London 
Chichester 
West Sussex PO19 1PG 


Telephone: (0243) 787841 
FAX: (0243) 779278 
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A Lament for the 
Law Commission 
R.T. Oerton 


The Law Commission since its establishment in 1965, is an 
institution whose work in clearing up much of the clutter which has 
disfigured the Statute Book almost from time immemorial has been 
much admired by lawyers everywhere. On the debit side, it has been 
compared with a surgeon’s blunt scalpel, since it suffers from the 
obvious defect that its draft Bills have to be approved by Parliament 
and indeed is dependent upon Parliamentary time for the most 
contentious of measures, but its impact upon the body of statutory 
law has, nevertheless, been remarkable for a body which has been in 
existence for such a relatively short period of time. 

Mr. Oerton was with the Law Commission for over 12 years; this 
book does not constitute an account of the considerable 
achievements of the Law Commission but is more in the nature of a 
personal memoir of his time with it. He has written a very readable 
book - a book where he does not shrink from making a critical 
assessment of the workings of the Law Commission, as well as 
constructive suggestions. But the main strength of the book is that it 
gives a very clear insight - so far as the Publishers know, the first - 
into the workings of the Law Commission, which will be of interest 
and value to all those interested in the law-making process. 

Price: £13.50 inclusive of postage and packing 


Countrywise Press Ltd., Little London, Chichester, West Sussex, 
PO19 1PG 
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ANALYTICAL INDEX TO CASES 


ADOPTION 


Mother agreeing to adoption before birth of child - maintaining agreement after 
birth - child placed with proposed adopters immediately after birth - mother 
withdrawing her agreement - proposed adopters apply to dispense with mother’s 
agreement - delay in case coming on for hearing - whether parent withholding 
agreement unreasonably - question to be judged at date of hearing - objective test 
of reasonable parent having regard to all the circumstances - damaging effect of 
removal of child from those he regarded as parents - factor a reasonable parent 
would take into account. 


The mother became pregnant when she was very young. She was living at home with her 
parents who indicated that they would not have the child in the house. The mother contacted 
the local authority with a view to having the child adopted. She was fully advised about 
adoption and made it clear to an officer of the local authority that when it was born she wished 
the child to be placed directly with proposed adopters. The child was born on December 13, 
1984 and placed with the applicants. In due course the mother signed a document agreeing to 


adoption and the applicants issued their originating application. in a county court. The 
application was listed for an uncontested hearing on June 6, 1985. On May 15, 1985 the mother 
withdrew her agreement to adoption. As a result the proposed hearing did not go ahead and 
the case did not come before the court until July 1986. The Judge took the view that delay was 
a relevant factor in the determination of the mother to refuse her agreement, and that it should 
not be held against her when considering whether she was withholding her agreement 
unreasonably. He therefore refused to dispense with her agreement and dismissed the 
application for an adoption order. Allowing an appeal by the applicants, the Court of Appeal 
held that the Judge had approached the matter in the wrong way by adopting a subjective 
approach and considering the delay only as it affected the mother. He had not adopted the 
objective approach required by the authorities. This required the court to consider also the 
effect of the delay on the applicants and the child which were factors which the hypothetical 
reasonable parent would take into account. It was ordered that the matter be transferred to the 
High Court for rehearing by a Judge of the Family Division: Re R (A Minor) (Adoption) [1987] 
F.C.R. 104. 
On the new trial: 


Held: The mother had agreed to the proposed adoption from before the child’s birth in 
December 1984 until May 1985. She had then withdrawn her agreement after the application 
for adoption had been set down for an unopposed hearing. The proceedings then had to 
proceed as a contested matter and, although the period before it was relisted was longer than 
might be usual, a delay was to be expected in view of the mother’s change of mind. In deciding 
whether the mother was withholding her agreement unreasonably the court had to approach 
the matter by adopting the objective test laid down in Re W (An Infant) [1971] A.C. 682. The 
principle to be applied was whether at the date of hearing it was reasonable, taking into 
account the welfare of the child, for the parent to withhold agreement having regard to what a 
reasonable person would do in all the circumstances: see also Re W (Adoption: Parental 
Agreement) (1982) 3 F.L.R. 75. Even where the original agreement to adoption was given by an 








immature mother, the test that must be applied if agreement was subsequently withdrawn was 
that of a reasonable mature mother: see per Sheldon, J. in Re V (Adoption: Parental Agreement) 
[1985] F.L.R. 45 at p. 53G. In this case the child had been with the applicants for the whole two 
years of his life. During that period there had been no contact between the mother and the 
child. The mother relied upon the blood tie but it was doubtful whether she appreciated what 
the effect would be on the child of removing him from the applicants. The only advantage she 
could suggest was that he would be moved to his natural mother. That would plainly not be te 
the child’s advantage as to take the child from the persons who were in his emotions his 
parents, however carefully the move was undertaken, would be most damaging to the child. 
Such a move might be made with less risk up to the age of six months, but a period of two years 
with the applicants was too long to consider a successful change. The mother’s agreement to 
adoption would be dispensed with and an adoption order made. 


Re R (A Minor) (Adoption) (No. 2) F. D. 113 


Surrogacy - applicants pay mother to bear male applicant’s child - application for 
adoption order - mother agrees to adoption - arrangements found not to be 
motivated by financial considerations - whether payments made were proscribed 
payments under s.50(1) of the Adoption Act 1958 - whether court had discretion 
to authorize payments retroactively under s.50(3) of the 1958 Act. 

The applicants were a childless couple who were unable to have a child of their own. The 
mother was a happily married woman with two children. She enjoyed pregnancy. Both the 
applicants and the mother and her husband learned about surrogacy. The mother genuinely 
wanted to help childless couples. She advertised in a magazine. The applicants answered the 
advertisement and it was agreed that the mother would bear the male applicant’s child. 

The mother was in full-time employment. It was agreed that the applicants would pay her 
£10,000 to represent her loss of earnings, expenses in connexion with the pregnancy, and for 
emotional and physical factors. 

The mother and the male applicant had sexual intercourse and the child was conceived. The 
applicants paid the mother £1,000 a few months later and a further £4,000 after the baby was 
born. The mother refused to accept the balance of £5,000 as she had made money on a book 
about her experience. 

After the child was born the mother handed it over to the applicants. The child had thrived 
in the care of the applicants. The child was now just over two years old andthe applicants 
applied for an adoption order. 

By s.50(1) of the Adoption Act 1958 it was unlawful for any person to make or give any 
payment or reward for adoption but by s.50(3) this did not apply to any payment authorized by 
the court. By s.22(5) of the Children Act 1975 the court should not make an adoption order 
unless it was satisfied that the applicants had not contravened s.50 of the 1958 Act. 


Held: (1) The issue of whether there had been any payment or reward for adoption in 
contravention of s.50(1) of the 1958 Act was a question of fact. The guardian ad litem had 
reported that the mother was not motivated by financial considerations. There was nothing 
commercial in the arrangement made in this case, which was one of trust which was fully 
honoured on both sides. The applicants and the mother had acted without legal advice and it 
was only after payments had been made and the baby was born that they began to think in any 
real sense of adoption and legalities. On those facts, there was no payment or reward within the 
meaning of s.50(1) of the 1958 Act. 





(2) Even if the payments in this case were payments or rewards within the meaning of 
s.50(1) of the 1958 Act, that provision would not apply, and s.22(5) of the 1975 Act would not 
prohibit the making of an adoption order, if the payment or reward was authorized by the court 
under s.50(3) of the 1958 Act. If the court could only authorize payment or reward in advance, 
the results would be Draconian and any payment, however modest and however innocently 
made, would be a bar to adoption however much the welfare of the child required it. But the 
language of the section did not call for that interpretation. The court could authorize any 
payment retroactively as well as prospectively. Therefore the court had a discretion whether or 
not to authorize any payment or reward which had already been made or which might be 
contemplated in the future. In this case the evidence and the full and balanced reports all 
indicated that adoption would be in the child’s best interests. In these circumstances the court 
would, if the payments fell within the prohibited ambit of s.50(1) of the 1958 Act, exercise its 
discretion and authorize the payments. 

An adoption order would, therefore, be made. 


Per curiam: Other than those commercial matters outlawed by the Surrogacy Arrangements 
Act 1985, surrogacy arrangements were not against the law as it stands. But those considering 
taking this path should be aware of the pitfalls, obstacles and anxiety they were likely to meet. 
In this case it had involved the applicants and the mother in social embarrassment and 
deception, though they did all they could to avoid any illegality. They had had three years of 
unremitting anxiety and many moments of distress. Although in this case all had ended happily 
in other cases this might not be so. In the nature of things, those who undertook the role of 
surrogate mother were those with strong maternal instincts. The likelihood must be that when 
the baby was born the mother would not be able to bear to part with it and this could lead to 
trauma and turmoil for all involved. 


Adoption Application No. A.A. 212/86 (Surrogacy) F. D. 161 


CHILDREN AND YOUNG PERSONS 


Care proceedings - application by local authority under s.1(2)(bb) of the Children 
and Young Persons Act 1969 - issues involve question whether person is or may 
become member of same household as children - magistrates deal with that 
question as preliminary issue - whether proper procedure. 


In 1982 the mother, who then had two children, began to cohabit with a man who had been 
convicted of indecently assaulting young boys. In 1983 and 1984 the mother gave birth to two 
more children of which her cohabitee was the putative father. From about the end of 1984 the 
putative father indecently assaulted one of the mother’s children on a number of occasions and 
the other of the mother’s children complained of similar conduct. In January 1986 the putative 
father left England to work in Saudi Arabia. The local authority feared that he would prevail 
upon the mother to permit him to live with her again. They therefore applied under s.1 of the 
Children and Young Persons Act 1969 for care orders in respect of all four children. The 
matter came before the juvenile court in May 1986. At that time the putative father had not 
returned from Saudi Arabia. The court had jurisdiction to make care orders if it was satisfied as 
to one of the "primary conditions" in s.1(2) of the 1969 Act and as to the "secondary condition" 





in the same subsection. The local authority based their application on the condition set out in 
s.1(2)(bb) of the 1969 Act. Therefore, the court had to be satisfied, as to the "primary 
condition": 


(i) that the putative father was or might become a member of the same household as the 
children, the "household question"; and 

(ii) that if he were to do so, it was probable, inter alia, that the children’s proper 
development would be avoidably prevented or neglected; 


and, as to the "secondary condition": 


(iii) that the children were in need of care or control which they were unlikely to receive 
unless the court made care orders. 


At the commencement of the hearing a report prepared by two social workers and the 
report of the guardian ad litem were put in and read by the magistrates. It was not clear 
whether the magistrates regarded the reports as evidence. The magistrates decided that the 
“household question" should be treated as a preliminary issue. When the two social workers 
were called to give evidence the magistrates refused to allow them to be questioned on matters 
outside the preliminary issue. The effect of so limiting the evidence and the scope of the 
hearing was that no questions were asked to test the strength of the mother’s expressed 
determination not to allow the putative father into the house nor was the basis of the guardian 
ad litem’s confidence that the mother would keep him away fully investigated. 

The magistrates found that the putative father was not a member of the same household as 
the children and there was no prospect that he would be. They therefore dismissed the local 
authority’s applications for care orders. 

The local authority appealed by way of case stated. 


Held: (1) Magistrates had a limited inherent jurisdiction to control their own processes in 
such a way as to give effect to what they considered to be proper and necessary in the interests 
of justice, provided they did not thereby contravene any statutory provision, regulation or rule 
which was binding on them: see R. v. Milton Keynes JJ. (1979) 143 J.P. 373 and R. v. Gravesham 
JJ. (1983) 4 F.L.R. 312. Therefore, as there appeared to be no express statutory prohibition in 
this context, it could not be said that magistrates could never treat one of several issues as a 
preliminary point. However, the occasions when they would be justified in taking such a course 
were likely to be rare. It was not appropriate in a case such as this where evidence as to the 
parties’ history was, or might be, relevant to each of the matters upon which they had to be 
satisfied before they had jurisdiction to make care orders. Therefore, the procedure followed by 
the magistrates in treating the "household question" as a preliminary issue was not only 
improper but also might well have deprived them of evidence important to the decision they 
had to make, and purported to reach. 

(2) However, the magistrates had found facts indicating that the mother would not allow the 
putative father to return to the household. It was doubtful, therefore, even if the local authority 
had been able to adduce the further evidence they wished, that the magistrates wouid have 
reached any other conclusion. Further, it could not be overlooked that in August 1986, when 
the putative father had temporarily appeared on the scene, the mother had promptly obtained 
an injunction to restrain him from interfering with her and entering her premises. This, to some 
extent, confirmed the correctness of the magistrates’ belief that she would not allow him again 
to become a member of the household. In the circumstances the magistrates’ decision would 
not be interfered with and the appeal would be dismissed. 





Per curiam: As a general proposition, reports from social workers and the guardian ad litem 
could be produced in evidence and considered as such at any stage of the proceedings provided 
they were otherwise unimpeachable and relevant. Rule 20 of the Magistrates’ Courts (Children 
and Young Persons) Rules 1970, which provided for the consideration by the court of the 
guardian ad litem’s report after the court was satisfied that the applicant’s case had been 
proved did not preclude its earlier reception in evidence if relevant and appropriate and 
proposed as such by the guardian. 


Appeal by way of case stated from Croydon juvenile court. 


Croydon London Borough v. N F. D. 


Care proceedings - child living with mother in grandparents’ home for over a year - 
mother and child leave grandparents’ home - within six months care proceedings 
commenced following non-accidental injury to child - grandparents not served 
with notice of care proceedings - grandparents commence wardship proceedings - 
Judge orders continuance of wardship on basis of irregularity in the care 
proceedings in failure to give notice to grandparents - whether wardship proper 
course - whether grandparents entitled to notice of care proceedings - availability 
of judicial review. 


The mother, who was in the care of the local authority, gave birth to a child in December 
1983 when she was aged 16. For a few months she and the baby stayed at a mother and baby 
unit. In May 1984 she was allowed "home on trial" under s.21(2) of the Child Care Act 1980 
and the mother and child lived with the grandparents until September 1985. The mother and 
child then left the grandparents’ home. Early in 1986 the child suffered severe non-accidental 
injuries. On March 3, 1986 a place of safety order was obtained and on March 11, 1986 care 
proceedings were commenced by the NSPCC. Notice of the proceedings was sent to the local 
authority and the mother under r.14 of the Magistrates’ Courts (Children and Young Persons) 
Rules 1970. No such notice was served on the grandparents. Interim care orders were made 
and the full hearing of the care proceedings began on May 21, 1986. On the same day, the 
grandparents issued an originating summons in wardship. The grandparents informed the 
juvenile court that wardship proceedings had been commenced but the juvenile court 
continued to hear the case and, on May 22, 1986 made a care order. The wardship proceedings 
came before Eastham, J. on June 26, 1986. The local authority applied for the wardship to be 
discontinued as a care order had been made. The grandparents submitted that by r.14(3)(bb) of 
the 1970 Rules notice must be given to any person with whom the child had had his home for a 
period of not less than six weeks ending not more than six months before the date of the 
application to bring care proceedings; that they were persons falling within this provision; and 
that as they had not been given notice the care order was not a valid order. The Judge accepted 
the grandparents’ submissions and ordered that the wardship should continue, following D. v. X 
City Council [1985] F.L.R. 275. 

The local authority appealed. 


Held (allowing the appeal): (1) The care order had been made by a court of competent 
jurisdiction. It was clearly valid on its face and stood until quashed by a court of competent 
jurisdiction. It was now clear that there was a general rule that the High Court would not 
exercise its jurisdiction in wardship to safeguard the interests of a child for whom, or over 





whom, the local authority had assumed responsibility under its statutory powers: see A v. 
Liverpool City Council (1981) 145 J.P. 318 and Re W (A Minor) (Wardship: Jurisdiction) (1985) 
149 J.P. 593. That general rule applied where a care order had been made, as in the Liverpool 
case (above); where an interim care order had been made, as in Re W (above); where care 
proceedings had been commenced, as in Re E (Minors) (Wardship: Jurisdiction) (1983) 147 J.P. 
321; and where care proceedings in the juvenile court were proposed, as in W v. Shropshire 
County Council [1986] 1 F.L.R. 359. The general rule also applied when the local authority 
assumed parental rights in respect of a child in care: Re M (1961) 125 J.P. 163 and 278. In the 
present case, even if there had been irregularities by failing to give notice to the grandparents, 
the remedy of judicial review was open to them. Where that remedy was available it should be 
chosen in preference to wardship: Re DM (A Minor) (Wardship: Jurisdiction) [1986] 2 F.L.R. 
122. The Judge had reached his decision following D v. X City Council [1985] F.L.R. 275 which 
in turn followed Re L (AC) (An Infant) [1971] 3 All E.R. 743. Those cases would not now have 
been decided in the same way following the principles first stated by the House of Lords in the 
Liverpool case (above) and fully worked out in Re W (above). 

(2) Where care proceedings had reached the stage of a full hearing before a juvenile court 
and, at that time, an interested party began wardship proceedings, the juvenile court was not 
required to adjourn the care pr 

(3) By r.14(3)(bb) of the Magistrates Courts (Children and Young Persons) Rules 1970, 
notice of care proceedings must be given to “any ... person with whom the relevant infant has 
had his home for a period of not less than six weeks, ending not more than six months before 
the date of the application". The Judge had found that this child had lived, during the 
appropriate time, with his mother in the home of his grandparents and, therefore, as a matter 
of ordinary language, the grandparents were persons with whom the child had hac his home. 
However, the meaning of the phrase "the person with whom a child has had his home" was 
subject to statutory definition and s.87 of the Children Act 1975 applied (see Note below). That 
section provided, in subs. (1), that a person had actual custody of a child if he had actual 
possession of his person, whether or not that possession was shared with one or more other 
persons; and, in subs. (3), that references to the person with whom a child had his home 
referred to the person who had actual custody of the child. Therefore, the reference in r.14(3) 
(bb) of the 1970 Rules to "a person with whom the child has had his home" meant "a person 
who has had, in the relevant period, the actual custody of the child", and that, in turn, meant 
the person who had actual possession of the person of the child. That was clearly a question of 
fact which must be determined in accordance with the statutory provisions. The factual issue 
which the court would have to decide when interpreting r.14(3)(bb) of the 1970 Rules was 
whether the person with whom it was said the child had had his home was a person who had 
actual possession of the person of the child. In this case the Judge had not had his attention 
drawn to the law and relevant facts. If he had he might well have reached a different 
conclusion, but it was unnecessary for the court to decide that point as even if the grandparents 
were persons entitled to notice of the care proceedings, the care order stood until set aside. 


Note 


Rule 2(4) of the Magistrates’ Courts (Children and Young Persons) Rules 1970 provided 
that the Interpretation Act 1889 applied to the interpretation of the Rules. The 1889 Act has 
been repealed and replaced by the Interpretation Act 1978 and r.2(4) of the 1970 Rules is to be 
read as referring to the 1978 Act. By virtue of provisions contained in sch. 1 and para. 4 of sch. 
2 to the 1978 Act, any reference to (inter alia) "the person with whom a child ... has his home" is 
to be construed in accordance with Part IV of the Children Act 1975 in any enactment passed 
on or after November 12, 1975. Part IV of the 1975 Act includes ss. 85 to 88. Subparagraph 
(bb) was added to r.14(3) of the 1970 Rules by S.I. 1976 No. 1769 - during 1976. Consequently, 
s.87 of the 1975 Act applied to the interpretation of that subparagraph. 





Re S (A Minor) (Care: Wardship) C.A. 85 


Care proceedings - magistrates receive and read reports of social workers and 
guardian ad litem at commencement of hearing - procedure not improper. 


In 1982 the mother, who then had two children, began to cohabit with a man who had been 
convicted of indecently assaulting young boys. In 1983 and 1984 the mother gave birth to two 
more children of which her cohabitee was the putative father. From about the end of 1984 the 
putative father indecently assaulted one of the mother’s children on a number of occasions and 
the other of the mother’s children complained of similar conduct. In January 1986 the putative 
father left England to work in Saudi Arabia. The local authority feared that he would prevail 
upon the mother to permit him to live with her again. They therefore applied under s.1 of the 
Children and Young Persons Act 1969 for care orders in respect of all four children. The 
matter came before the juvenile court in May 1986. At that time the putative father had not 
returned from Saudi Arabia. The court had jurisdiction to make care orders if it was satisfied as 
to one of the "primary conditions" in s.1(2) of the 1969 Act and as to the "secondary condition" 
in the same subsection. The local authority based their application on the condition set out in 


s.1(2)(bb) of the 1969 Act. Therefore, the court had to be satisfied, as to the "primary 
condition": 


(i) that the putative father was or might become a member of the same household as the 
children, the "household question"; and 


(ii) that if he were to do so, it was probable, inter alia, that the children’s proper 
development would be avoidably prevented or neglected; 


and, as to the "secondary condition": 


(iii) that the children were in need of care or control which they were unlikely to receive 
unless the court made care orders. 


At the commencement of the hearing a report prepared by two social workers and the 
report of the guardian ad litem were put in and read by the magistrates. Zt was not clear 
whether the magistrates regarded the reports as evidence. The magistrates decided that the 
“household question" should be treated as a preliminary issue. When the two social workers 
were called to give evidence the magistrates refused to allow them to be questioned on matters 
outside the preliminary issue. The effect of so limiting the evidence and the scope of the 
hearing was that no questions were asked to test the strength of the mother’s expressed 
determination not to allow the putative father into the house nor was the basis of the guardian 
ad litem’s confidence that the mother would keep him away fully investigated. 

The magistrates found that the putative father was not a member of the same household as 
the children and there was no prospect that he would be. They therefore dismissed the local 
authority's applications for care orders. 

The local authority appealed by way of case stated. 


Held: (1) Magistrates had a limited inherent jurisdiction to control their own processes in 
such a way as to give effect to what they considered to be proper and necessary in the interests 
of justice, provided they did not thereby contravene any statutory provision, regulation or rule 
which was binding on them: see R. v. Milton Keynes JJ. -(1979) 143 J.P. 373 and R. v. Gravesham 
JJ. (1983) 4 F.L.R. 312. Therefore, as there appeared to be no express statutory prohibition in 





this context, it could not be said that magistrates could never treat one of several issues as a 
preliminary point. However, the occasions when they would be justified in taking such a course 
were likely to be rare. It was not appropriate in a case such as this where evidence as to the 
parties’ history was, or might be, relevant te each of the matters upon which they had to be 
satisfied before they had jurisdiction to make care orders. Therefore, the procedure followed by 
the magistrates in treating the "household question" as a preliminary issue was not only 
improper but also might well have deprived them of evidence important to the decision they 
had to make, and purported to reach. 

(2) However, the magistrates had found facts indicating that the mother would not allow the 
putative father to return to the household. It was doubtful, therefore, even if the local authority 
had been able to adduce the further evidence they wished, that the magistrates would have 
reached any other conclusion. Further, it could not be overlooked that in August 1986, when 
the putative father had temporarily appeared on the scene, the mother had promptly obtained 
an injunction to restrain him from interfering with her and entering her premises. This, to some 
extent, confirmed the correctness of the magistrates’ belief that she would not allow him again 
to become a member of the household. In the circumstances the magistrates’ decision would 
not be interfered with and the appeal would be dismissed. 


Per curiam: As a general proposition, reports from social workers and the guardian ad litem 
could be produced in evidence and considered as such at any stage of the proceedings provided 
they were otherwise unimpeachable and relevant. Rule 20 of the Magistrates’ Courts (Children 
and Young Persons) Rules 1970, which provided for the consideration by the court of the 
guardian ad litem’s report after the court was satisfied that the applicant’s case had been 
proved did not preclude its earlier reception in evidence if relevant and appropriate and 
proposed as such by the guardian. 


Appeal by way of case stated from Croydon juvenile court. 


Croydon London Borough v. N F. D. 


In Context - Care Proceedings - Procedure and Evidence 135 


Child committed to care of local authority in wardship proceedings - Judge 
subsequently terminating mother’s access and giving leave for child to be placed 
for adoption - decision reversed on appeal - Court of Appeal directing that 
rehabilitation be attempted - local authority deliberately flouting order of court 
and depriving mother of opportunity of rehabilitation - mother induced to take 
no action - local authority apply two years later to terminate access and for leave 


to place child for adoption - decision to be reached having regard to the welfare of 
the child. 


In May 1984 a child was committed to the care of a local authority in wardship proceedings. 
The child was immediately placed by the local authority with foster parents who were assured 
by responsible officers of the local authority that the placement was a first step to adoption. In 
June 1984, on an application by the local authority, Hollis, J. terminated access. The mother 
appealed and in August 1984 the appeal was allowed. The Court of Appeal indicated that the 








local authority should attempt to rehabilitate the child with the mother. No steps were taken to 
give effect to this decision. The responsible officers of the local authority's social services 
department openly expressed the view that the Court of Appeal was wrong in ordering an 
attempt at rehabilitation. The mother was induced to stand by and allow the local authority to 
act in clear breach of the wishes of the court. The child remained with the foster parents with 
whom he had been placed in May 1984. The foster parents were quite wrongly given the 
impression that adoption was the long-term objective. 

In 1986 the local authority made a renewed application for access to be terminated and for 
leave to place the child for adoption. The matter came before Her Honour Judge Cohen sitting 
as a deputy High Court Judge. The Judge found that the local authority had flouted the order 
of the Court of Appeal and had deprived the mother of her opportunity of rehabilitation. 
Against that unsatisfactory background the Judge found that the child was not benefiting from 
access and that he might suffer if access continued. The Judge said that the court was faced 
with a fait accompli. The child had been with the foster parents too long for him to be taken 
away from them now. No attempt had been made at rehabilitation and it was now too late. If 
the child was to stay with the foster parents it should be under an adoption order and, 
therefore, it was right that access be terminated. The Judge therefore ordered that access be 
terminated and the local authority should be at liberty to place the child for ‘adoption. 

The mother appealed. 


Held: (1) When a court was deciding whether or not to grant a parent access, the issue was 
to be decided entirely on the basis of the welfare of the child. The welfare of the child was 
paramount. The function of the court was to decide whether access could be granted without 
detriment to the child. It was misleading to talk of a parental "right" to access. In the ordinary 
way the welfare of the child would be met by the parent maintaining contact with the child, not 
as of right, but because such contact was favourable to the child. 

Observations of Ormrod, L.J. in A v. C [1985] F.L.R. 445 and of Sir John Arnold, P. in 
Hereford and Worcester County Council v. JAH [1985] F.L.R. 530 adopted. 

(2) It was submitted that custodianship rather than adoption should have been considered. 
But custodianship with continuing access was a very difficult concept. It required a mature 
attitude on the part of the parent and would not be appropriate where the parent sought to 
achieve rehabilitation and where rehabilitation was not possible. In this case the Judge had 
considered all the relevant factors. She had come to the conclusion that the child was not 
benefiting from access and might suffer if ‘. continued. The evidence supported that conclusion 
which was distressingly inevitable. The Judge’ 's decision to terminate access and give leave for 
the child to be placed for adoption would be upheld and the appeal dismissed. 


Appeal from Her Honour Judge Cohen Q.C. sitting as a deputy High Court Judge. 


Re D (Child in Care: Adoption) C. A. 


Child - committed to care of local authority - serious sexual abuse of two young girls 
in the home - two step-brothers involved in sexual misbehaviour - girls taken into 
care - boys allowed home under supervision - mother gives birth to fifth child - 
local authority propose to place child with long-term foster parents with a view to 
adoption - extreme remedy justified as only way to ensure welfare of child. 


The family consisted of the parents, two boys, and two girls. In 1985 it was ascertained that 








the two girls, then aged 3 and 4, had suffered sexual abuse. They were taken into care and 
placed with foster parents. As a result of inquiries it appeared that the two boys had been 
involved in sexual misbehaviour with the girls and they too were taken into care. Subsequently, 
the boys were returned home under supervision. Although the parents denied any abuse of the 
children, it was clear that the girls had suffered serious sexual abuse over a prolonged period. 
When the mother became pregnant with a fifth child, the local authority decided they should 
apply for a place of safety order when the child was born. This they did, and the child was taken 
from the mother at birth and placed with foster parents. The local authority applied for a care 
order to a magistrates’ court under the Children and Young Persons Act 1969. The proceedings 
were contested. An interim order was made but it appeared likely that the baby would be 
returned to the parents. The 1ocal authority therefore commenced wardship proceedings. The 
matter came before the Judge in December 1986. The evidence of all the professional witnesses 
was that if the child was returned to the parents’ household where the sexual abuse had not 
been cleared up despite extensive investigation, he would be at risk. The local authority sought 
an order that the child should remain in their care and control, that there should be no access 
by the parents, and that the local authority should be at liberty to place the child with long-term 
foster parents with a view to adoption. The Judge stated that the local authority were applying 
for a "somewhat chilling order" and stated that a child should only be taken from its parents on 
very cogent grounds. He held that it was not a proper exercise of the court’s powers to remove 
a child from lower to improved circumstances and ordered that the child remain in the interim 
care and control of the local authority and that the mother be allowed access. 
The local authority appealed. 


Held: The Judge had failed to carry out the relevant balancing exercise having regard to the 
evidence he had received. Although the remedy sought by the local authority was extreme in 
character, it was sought on the basis that it was the only way to ensure the welfare of the child 
in the circumstances. The Judge had merely approached the matter on the basis that it was an 
extreme step to take a child from its parents. He appeared to have weighed the interests of the 
child against the rights of the parents, which was the wrong question. He had not faced up to 
the position portrayed by the witnesses and had come to an inadequate conclusion. His decision 
was plainly wrong. The appeal would be allowed and the order sought by the local authority 
would be made. 


Re P (A Miaor) (Committal to Care) C. A. 123 


Child - custody of girl aged 10 - mother suffering from personality disorder - father 
mainly responsible for day to day care of child - father suspected of sexual abuse 
of child - father found not to have abused child - child emotionally disturbed 
when in sole care of mother - custody awarded to father. 


The parents were married in 1975. There was one child of the family, a girl, born in 
November 1975. The marriage was not successful. The mother suffered from a personality 
disorder and the father normally fulfilled the maternal role. As a result, the child’s relationship 
with the father became close. The parents slept apart from about 1980, and when the child was 
worried at night, she went to the father rather than to the mother and on occasions slept in the 
father’s bed. The parents separated in 1985 and were divorced on March 6, 1986. The child 
stayed with the mother but had access to the father. 





In August 1985 the mother made allegations which suggested that the father had sexually 
abused the child. The child was referred to a unit dealing with child sexual abuse at the 
Hospital for Sick Children at Great Ormond Street, London. The child was interviewed by a 
very experienced psychological social worker. As a result of the interview the social worker 
came to the very firm conclusion that the father had sexually abused the child. The interview 
was recorded on videotape. No point was taken as to the evidential standing of the video 
recording. 

As a result of the psychological social worker’s conclusion, the father’s access to the child 
was radically reduced. A supervising social worker was appointed. He found the mother 
difficult to deal with. The child’s condition deteriorated. The social worker found that she was 
sullen and withdrawn when with the mother but that she "sparkled" when she saw the father: 
The social worker found that the mother had a strong hatred of the father. The headmistress of 
the child’s school stated they were worried by her symptoms of withdrawal, deathly pallor, and 
the most disturbing signs of emotional stress. As a result, the child attended a special unit at a 
hospital. The parents had access to the child at the hospital. It was noticed that when the 
mother visited the child showed little response, whereas she was extremely pleased to see the 
father. The child’s disturbance disappeared soon after she went to the hospital. The consultant 
child psychiatrist at the hospital was of opinion that it was difficult to envisage the child 
returning to the mother in the same circumstances as existed when she left. 

Both parents sought custody of the child. 


Held: (1) The interview which the psychological social worker had with the child had built 
into it preconceptions, especially the preconception that sexual abuse had actually taken place. 
The conclusion of the psychological social worker had to be looked at with care. The interview 
included a number of hypothetical questions. The child’s answers to those questions could not 
be said to be clear evidence of anything. Further, the psychological social worker’s conclusions 
were based on assessments not justified by what was said by the child in the interview. The 
allegations that the father had sexually abused the child would be rejected. 

(2) The evidential standing of the video recording had not been discussed. It had been 
brought in by consent. Its evidential standing was doubtful. Even more doubtful was the 
evidential value of the interviewing technique. The purpose of the technique was clinical, not 
forensic; but it was inevitable that such interviews would be adduced as evidence in court if 
they were used in cases such as the present. 

(3) The report of the psychological social worker, with its firm conclusions, had seriously 
prejudiced the child and the father. The father’s access had been reduced and the child became 
emotionally disturbed to the extent that she had to be admitted to a special unit at a hospital. 
Her disturbance disappeared soon after her admission and this was a consequence of her 
removal from the mother’s care. The mother’s relationship with the child over the years had 
been poor. Since the summer of 1985 her relationship with the child had deteriorated very 
badly and the child’s disturbed behaviour was caused by the poor relationship with the mother 
and the stress induced in the child. If the child returned to the mother this stress would return 
and the symptoms of disturbance would be brought back again. Consequently, the risks of 
returning her to the mother were very great. The father had in effect cared for the child for 
most of her life. The child loved her father. The father had recently set up home with a woman 
who had two young children at home and an educationally sub-normal child at a boarding 
school. There were risks in giving care and control to the father in that the child would have to 
be integrated into a new family. In the circumstances, however, it was in the interests of the 
child that those risks be taken and care and control would be given to the father. 


Re E (A Minor) (Child Abuse: Evidence) E v. E (Custody of Child) F. D. 169 





Children - periodical payments - order for payments to children - application by 
parent having custody for order to be made that he make periodical payments to 
the children - sole object of application to avoid tax liability - whether court had 
jurisdiction to make order - whether there was an issue before the court - whether 
it was right to make an order for the sole purpose of obtaining tax advantages. 


In divorce proceedings, the father was granted custody, care and control of the three 
children of the family. He applied to the court for an order that he pay to the children 
periodical payments in respect of school fees, the amounts to be paid direct to the schools in 
accordance with Practice Direction [1983] 1 W.L.R. 800. The effect of the order sought by the 
father would be that the sums paid under the order would be regarded as the income of the 
children for tax purposes. Further, he could deduct from his gross income for tax purposes the 
amount of the payments ordered by the court. As a result, the father’s tax liability would be 
reduced. Wood, J., at first instance, held that he had power to make such an order but decided, 
in the exercise of his discretion, not to do so as it was the policy of the Judges of the Family 
Division not to make orders in favour of a child and against the parent with care and control. 
The father appealed. The Court of Appeal dismissed his appeal holding that, although under 
general law a taxpayer was entitled so to order his affairs that his tax liability was as low as 
possible, the court must look at the true nature of the proposed arrangement and refuse to 
make an order which would be a sham. 

The father appealed to the House of Lords. 


Held: (allowing the appeal): (1) The court had jurisdiction, under s. 23(1)(d) of the 
Matrimonial Causes Act 1973, to make an order for periodical payments to be made by the 
custodial parent against himself to any children of the family living with him. The absence of 
any issue between that parent and any other party was not of itself an obstacle to the exercise 
of that jurisdiction. When the court was dealing with financial provision for children there was 
always an issue for it to consider, whether there was a contest between the parties before it or 
not. That issue was what was the right and proper provision to be made for the children. 

(2) It would not be wrong for the court to make the order sought by the father because its 
sole purpose was to obtain tax advantages. Where the children lived with the mother, the court 
would order periodical payments to the children as a matter of course. The sole reason was to 
obtain tax advantages which was greatly for the benefit of the children in that they increased 
the amount of income available for their maintenance and education. If, where the children 
lived with the father and he had to support them, the court refused to make an order against 
the father, it would discriminate against those children since they would not benefit from the 
tax advantages which increased the amount of income available. Therefore it was right and 
proper to make the order sought by the father to produce the benefit of a saving in tax, not 
only for the children but for the family as a whole. It was not a good reason for not making the 
order that it would still be possible for the father to keep the children at their present schools 
without the help of such an order. 

Decision of Court of Appeal (1986) 150 J.P. 305 reversed. 


Sherdley v. Sherdley H. L. 





Suspected sexual abuse of child - abuse denied - professional interview of child - 
interviewing technique involving hypothetical questions and based on 
preconception that sexual abuse had taken place - evidential value of such an 
interview in court proceedings. 


The parents were married in 1975. There was one child of the family, a girl, born in 
November 1975. The marriage was not successful. The mother suffered from a personality 
disorder and the father normally fulfilled the maternal role. As a result, the child’s relationship 
with the father became close. The parents slept apart from about 1980, and when the child was 
worried at night, she went to the father rather than to the mother and on occasions slept in the 
father’s bed. The parents separated in 1985 and were divorced on March 6, 1986. The child 
stayed with the mother but had access to the father. 

In August 1985 the mother made allegations which suggested that the father had sexually 
abused the child. The child was referred to a unit dealing with child sexual abuse at the 
Hospital for Sick Children at Great Ormond Street, London. The child was interviewed by a 
very experienced psychological social worker. As a result of the interview the social worker 
came to the very firm conclusion that the father had sexually abused the child. The interview 
was recorded on videotape. No point was taken as to the evidential standing of the video 
recording. 

As a result of the psychological social worker’s conclusion, the father’s access to the child 
was radically reduced. A supervising social worker was appointed. He found the mother 
difficult to deal with. The child’s condition deteriorated. The social worker found that she was 
sullen and withdrawn when with the mother but that she "sparkled" when she saw the father. 
The social worker found that the mother had a strong hatred of the father. The headmistress of 
the child’s school stated they were worried by her symptoms of withdrawal, deathly pallor, and 
the most disturbing signs of emotional stress. As a result, the child attended a special unit at a 
hospital. The parents had access to the child at the hospital. It was noticed that when the 
mother visited the child showed little response, whereas she was extremely pleased to see the 
father. The child’s disturbance disappeared soon after she went to the hospital. The consultant 
child psychiatrist at the hospital was of opinion that it was difficult to envisage the child 
returning to the mother in the same circumstances as existed when she left. 

Both parents sought custody of the child. 


Held: (1) The interview which the psychological social worker had with the child had built 
into it preconceptions, especially the preconception that sexual abuse had actually taken place. 
The conclusion of the psychological social worker had to be looked at with care. The interview 
included a number of hypothetical questions. The child’s answers to those questions could not 
be said to be clear evidence of anything. Further, the psychological social worker’s conclusions 
were based on assessments not justified by what was said by the child in the interview. The 
allegations that the father had sexually abused the child would be rejected. 

(2) The evidential standing of the video recording had not been discussed. It had been 
brought in by consent. Its evidential standing was doubtful. Even more doubtful was the 
evidential value of the interviewing technique. The purpose of the technique was clinical, not 
forensic; but it was inevitable that such interviews would be adduced as evidence in court if 
they were used in cases such as the present. 

(3) The report of the psychological social worker, with its firm conclusions, had seriously 
prejudiced the child and the father. The father’s access had been reduced and the child became 
emotionally disturbed to the extent that she had to be admitted to a special unit at a hospital. 





Her disturbance disappeared soon after her admission and this was a consequence of her 
removal from the mother’s care. The mother’s relationship with the child over the years had 
been poor. Since the summer of 1985 her relationship with the child had deteriorated very 
badly and the child’s disturbed behaviour was caused by the poor relationship with the mother 
and the stress induced in the child. If the child returned to the mother this stress would return 
and the symptoms of disturbance would be brought back again. Consequently, the risks of 
returning her to the mother were very great. The father had ix effect cared for the child for 
most of her life. The child loved her father. The father had recently set up home with a woman 
who had two young children at home and an educationally sub-normal child at a boarding 
school. There were risks in giving care and control to the father in that the child would have to 
be integrated into a new family. In the circumstances, however, it was in the interests of the 
child that those risks be taken and care and control would be given to the father. 


Re E (A Minor) (Child Abuse: Evidence) E v. E (Custody of Child) F. D. 169 


Suspected sexual abuse of child - abuse denied - professional interview of young 
child - interviewing technique involving leading and suggestive and hypothetical 


questions - considerable pressure used to persuade reluctant child to talk - 
evidential value of interview in court proceedings. 


The mother had two children, a boy aged fourteen and a girl aged seven. Since 1980 she had 
cohabited with a man who was not their father. In April 1985 the children were being neglected 
as the mother and her cohabitee were abusing drugs. The children were removed from their 
care under a place of safety order. The mother commenced wardship proceedings and in May 
1985 the children were committed to the care of the local authority who placed them with 
foster parents. In August 1985 the foster father became concerned with the girl’s behaviour. 
She asked him on several occasions to tickle her legs and when he did so she pulled his hand on 
to her private parts. It was suspected that the child had been interfered with sexually. A Judge 
ordered the Official Solicitor to be invited to represent the children and gave leave for the girl 
to be medically examined. An examination at a hospital revealed no physical signs of sexual 
interference. At the request of the Official Solicitor the girl was then interviewed by a 
psychiatric social worker attached to the child sexual abuse team in the Department of 
Psychological Medicine at the Hospital for Sick Children, Great Ormond Street, London. The 
interview was video-recorded and involved the use of anatomical dolls. Leading questions and 
questions suggesting the answer were asked. The interview also involved bringing considerable 
pressure to bear upon the child with a view to persuading a reluctant child to talk. As a result 
of the interview, the social worker came to the conclusion that the child had been seriously 
sexually abused by the mother’s cohabitee, and that the mother was aware of some of the acts 
of indecency and had done nothing about it. During the interview, on about ten occasions, the 
child volunteered the information that no indecency had taken place. The social worker 
explained this by saying that the child inevitably suffered from a sense of guilt and wished to 
protect the mother’s cohabitee. The mother and her cohabitee denied that any sexual abuse 
had taken place. Two experienced child psychiatrists gave evidence criticizing the technique 
used in the interview and, further, that in their opinion the interview did not lead to the 
conclusion that the child had been sexually abused. 


Held: (1) The team at the Great Ormond Street Hospital carried out two functions. The 
first was the treatment of children who had been sexually abused. The second was diagnostic, 
that is to say ascertaining whether children had or had not been sexually abused. The 





interviewing technique used by the team for diagnosis was still experimental and would 
necessarily be viewed with some reserve as to its evidential value in court proceedings. It was 
deliberately rigorous because it was the view of the Great Ormond Street team that it was 
necessary to match the trauma the child had suffered in relation to the act of indecency by an 
equal degree of pressure in order to make the child talk about what had occurred. It was 
inevitable that a court would be slow to act on conclusions based on answers given by a small 
child to direct and leading questions which strongly suggested that they required particular 
answers from the child. Further, in order to have an understanding of the interview, it was very 
important to see the video recording and read the transcript. In this case the psychiatric social 
worker who had conducted the interview came to the conclusion that, in her view, this was one 
of the clearer cases she had come across in her very considerable experience. It was clear that 
considerable pressure was brought to bear on the child and, although that might be necessary 
because of the trauma suffered by the child in relation to the indecency, there must be a risk 
that, using that technique, the child would say that something had happened that had not. It 
was important, in this case, that the child had on about ten occasions during the interview quite 


freely volunteered the information that no indecency had taken place. Two experienced 
psychiatrists had given evidence that, having seen the video recording and read the transcript, 
they were of opinion that the interview did not suggest that the child had been sexually abused. 
In these circumstances it was quite impossible for a Judge to say with certainty whether the 
alleged acts of indecency did or did not occur. The court had to assess the degree of risk to the 
child. There must be a risk that, if sexual abuse had taken place, the child might be subjected to 
further acts of indecency. But there was also the risk involved in removing the child from her 
family if there was an assumption of abuse where no abuse had taken place. On the particular 
facts of this case, accepting the evidence of the two psychiatrists, it was unlikely that sexual 
abuse had taken place. 

(2) As it appeared that the mother and her cohabitee were no longer abusing drugs, the 
children should be returned to the mother as quickly as possible. The children would remain in 
the interim care of the local authority for the following four weeks. The mother and her 
cohabitee would be ordered to undergo regular tests and, if they remained free of drugs, the 
children would then be returned to the mother subject to a supervision order. They must co- 
operate with the local authority, admit the supervising officer to their home, and undergo 
subsequent tests as required by the local authority to ensure they remained free of drugs. 


Re N (Minors) (Child Abuse: Evidence) F. D. 184 


HUSBAND AND WIFE 


Undertaking by husband not to assault or molest wife and to leave matrimonial 


home - breach of undertaking - civil contempt of court - proof of breach - proof 
beyond reasonable doubt required. 


On September 4, 1986 the husband gave undertakings to the court not to assault, molest or 
otherwise interfere with the wife and to vacate the matrimonial home and not return thereto 
for the purposes of residence. The wife alleged that the husband had breached those 
undertakings (i) by returning to the home on September 9 and residing there until September 





24, (ii) by wilfully damaging electric wiring and other property, and (iii) by persistently peering 
at her through the windows of the property with the intention of harassing and distressing her. 
She issued a notice of motion for committal for contempt of court. When the matter came 
before an assistant recorder he stated that the appropriate standard of proof was the civil 
standard of proof on the balance of probabilities but that the court should not regard the 
burden as having been discharged unless the evidence adduced was cogent and convincing. The 
recorder found that although the husband might have genuinely believed on September 9 that 
the wife did not intend to return to the property, from September 10 onwards he certainly knew 
she intended to return because he was so told in categorical terms by the wife’s solicitor. The 
recorder accepted the evidence of a witness who said he had seen the husband cutting electric 
wires and he found that the husband had cut the wires and damaged other property as part of 
his overall plan to make life uncomfortable for the wife. Finally, the recorder found that the 
husband had deliberately driven his car into such a position that he could stare through the 
fence at the wife for from one to two minutes intending to harass and distress her. He therefore 
committed the husband to prison for three months for contempt of court. 
The husband appealed. 


Held: (1) Proceedings for civil contempt of court were not ordinary civil proceedings. Such a 
contempt was an offence of a criminal character and must be proved beyond reasonable doubt. 

Re Bramblevale Ltd. [1970] Ch. 128 followed. 

(2) In this case the recorder had misdirected himself as to the standard of proof. However, 
so far as each of the alleged breaches were concerned, the recorder had made clear and firm 


findings of fact which amply matched up to the burden of proof in criminal cases, namely proof 
beyond reasonable doubt. Therefore, notwithstanding the misdirection, the appeal would be 
dismissed. 

Appeal from Mr. Assistant Recorder Hall sitting at Peterborough county court. 


Dean v. Dean C. A. 


Mother agreeing to adoption before birth of child - maintaining agreement after 
birth - child placed with proposed adopters - mother changing mind and 
withdrawing agreement - adopters applying to dispense with mother’s agreement - 
considerable delay in case coming on for hearing - effect of delay on approach to 
dispensing with agreement to adoption. 


The child was born in December 1984. The mother was very young and lived with her 
parents. Her parents’ attitude prior to the child’s birth was such that the mother could not 
contemplate setting up home with the child in their house, so she contacted the local authority 
with a view to the child being adopted. After the child was born the mother’s determination to 
have the child adopted remained unaltered and, when he was only a few days old, the child was 
placed by the local authority with proposed adopters with whom he had lived ever since. In due 
course the mother signed a document agreeing to adoption. In May 1985 the mother indicated 
that she had changed her mind. There was considerable delay in getting the matter before the 
court and it eventually came before a Judge in July 1986. At the hearing the applicants asked 
the court to dispense with the mother’s agreement to the adoption. The Judge was of opinion 
that the delay was a relevant factor in the determination of the mother to refuse her 
agreement. He therefore refused to dispense with her agreement. He went on to order the 
immediate transfer of the chi: 4 from the applicatns to the mother. 





The applicants appealed: 


Held: (1) The Judge had considered délay as it would affect the mother personally. He had 
not considered evidence about the adoptive family and the bonding between the child and 
them. He had, therefore, approached the question of the withholding of agreement from a 
subjective angle and had failed to give any, or any proper, weight to the effect of the evidence 
in relation to the adoptive parents and their home which the hypothetical reasonable parent 
would have put into the balance. Therefore, the decision could not stand. The case would be 
transferred to the High Court for hearing by a Family Division Judge. 

(2) In this case, the Judge having found that the mother was not withholding her agreement 
to adoption unreasonably, should not have ordered the dramatic and immediate transfer of the 
child from the proposed adopters to the mother. The position of the child in his present home 
should have been secured until the questions of care and control of, and access to, the child 
had been settled. 


Per curiam: Where on an adoption application it was sought to dispense with the agreement 
of the parent, the whole application should be dealt with on one occasion as evidence relating 
to the adoptive parents and their household was a relevant factor to be put in the balance by 
the hypothetical reasonable parent when deciding whether to withhold or give agreement to the 
adoption. 

See also Re K (A Minor) (Adoption: Procedure) [1986] 1 F.L.R. 295; Re LS (A Minor) 
(Adoption: Procedure) [1986] 1 F.L.R. 302. 


Appeal from His Honour Judge Sellers sitting at Chorley county court. 


Re R (A Minor) (Adoption) C. A. 


MAGISTRATES 


Periodical payments - serving soldier - court required to have regard to provisions 
of Army Act 1955 whereby full amount of order would not be deducted from pay - 
court not bound by those provisions to limit amount of order. 


On September 28, 1984 a magistrates’ court made a consent order requiring the husband to 
make periodical payments totalling £327 a month for the wife and two children of the family. 
The husband was a serving soldier. The appropriate officer had ordered that £273.63 a month 
be deducted from the husband’s pay and appropriated towards satisfaction of the payments due 
under the court order: ss. 150(1) and 144(5) of the Army Act 1955. By s.150(1) of the 1955 Act 
the amount to be deducted in respect of a maintenance order shall be such sum as the Defence 
Council or an authorized officer think fit; and by s.144(5) a serving soldier shall remain in 
receipt of pay at not less than a minimum amount specified by order of the Defence Council. 
The amount being deducted from the husband’s pay complied with these statutory provisions. 
This amount had been paid but the husband had, on advice, not paid the difference between 
what was deducted and the amount due under the order. The husband applied for the amount 
of the order to be reduced on the ground (i) that his means had decreased since the original 








order was made and (ii) that the order was in excess of the maximum deduction rates allowable 
for a serving soldier. His application was heard on August 2, 1985. The magistrates found that 
since the original order was made, the husband’s pay had increased and that, making allowance 
for his outgoings, his means had improved and that he could afford to pay the existing order 
without hardship. They refused to vary the order and in their reasons stated: (i) that the 
husband’s circumstances did not justify a reduction in the order, (ii) the court was not entitled 
to review the hearing on September 28, 1984 resulting in the consent order, and (iii) there was 
no ground for reducing the order on the basis tat the Army would not, pursuant to s.144(5) of 
the Army Act 1955, deduct the full amount of the order; the court was bound to have regard to 
the matters set out in s.3(2) and (3) of the Domestic Proceedings and Magistrates’ Courts Act 
1978 and the effect of s.144(5) was not referred to in those subsections. 

The husband appealed. His grounds of the appeal were (i) that the magistrates failed to 
apply the correct approach to his application as required by s.20(11) of the 1978 Act, (ii) that 
the magistrates failed to take into account the relevant provisions of the Army Act 1955, and 
(iii) that the amount ordered was excessive. 


Held: (1) On an application to vary a periodical payments order the magistrates were 
required by s.20(11) of the Domestic Proceedings and Magistrates’ Courts Act 1978 to have 
regard, inter alia, to all the circumstances of the case including a change in any of the matters to 
which the court was required to have regard when making the order to which the application to 
vary applied. From their reasons it appeared that the magistrates took the view that they could 
not go behind the original order, and could not vary it unless there was a change for the worse 
in the husband’s circumstances. On the face of this reasoning the magistrates had fallen into 
error. They did not appear to have considered the matter de novo looking at all the 
circumstances of the case as they were required to do. The correct approach was to consider all 
the appropriate circumstances as set out in s.3 of the 1978 Act, including important matters 
such as the means and the needs of the parties, and then come to a conclusion whether it was 
right or not to vary the order. On this ground the appeal would be allowed. 

(2) When considering the amount of periodical payments to be paid by a serving soldier the 
magistrates should take into account ss. 144(5) and 150(1) of the Army Act 1955. Those 
provisions were matters which the court should take into consideration as part of all the 
circumstances of the case. However, magistrates were not in any way constrained by reason of 
those provisions only to award a certain proportion of a serving soldier’s pay by way of 
maintenance for his family. In this case, although it was not clear whether the magistrates had 
rightly taken those provisions into account but concluded the amount ordered was correct or 
whether they had wrongly held that they could disregard those provisions, the particular 
circumstances of this case were such that the appeal would not be allowed on that ground. 

(3) As the matter would have to be remitted for a rehearing by a fresh panel of magistrates 
on the first ground of appeal, there would be no decision on the third ground of appeal which 
was that the amount ordered was excessive. The question of the appropriate amount would be 
a matter to be decided at the rehearing. 


Riley v. Riley F. D. 65 


Periodical payments - variation - application on sole ground that father could not 
afford payments - whether magistrates could reconsider the amount of the order. 


An order for periodical payments for the mother and two children was made in a county 





court in 1979 and registered in a magistrates’ court. In 1985 the order was varied to £5 a week 
for the mother and £5 a week for each child. On February 24, 1986, on the application of the 
mother, the order was increased to £5 a week for her and £7.50 a week for each child. The 
father was not represented at that hearing. Two months later, the father applied for a reduction 
in the amount of the order on the ground that he could not afford to pay the amount ordered. 
The matter came before the magistrates’ court on May 19, 1986. The magistrates found that 
there had been no change in the father’s circumstances since the order was varied in February 
1986, that he could not afford the amount then ordered, and reduced the order to £5 a week for 
the mother and £6 a week for each child. 
The mother appealed. 


Held: Although the father quite frankly told the magistrates that there had been no change 
in his circumstances since the order was varied, the magistrates decided to reconsider the 
matter. They decided that they did not agree with the previous magistrates’ order, that the 
father could not afford to pay that order, and therefore reduced the amount. In the 
circumstances they were being asked to sit as an appellate court from a decision of another 
bench. Once they had realized they were being asked on the same facts to come to a different 
conclusion from the magistrates who had varied the order in February, they ought to have 
declined to vary the order. It was not of crucial importance that the father was not represented 
on the hearing in February but was represented on the present hearing. It was not open to one 
bench of magistrates to sit on appeal upon a decision of another bench of magistrates. The 
appeal would be allowed and the order of February 24, 1986 reinstated. 


Appeal from the Biggleswade magistrates’ court. 

In February 1986 a periodical payments order for a mother and two children was varied by a 
magistrates’ court by increasing the amounts payable. On May 19, 1986 a differently constituted 
bench at the same court heard an application by the father to reduce the order. The 
magistrates decided to reduce the order and in their reasons stated: 


"We were told that a previous application to vary had been made by Mrs. Bromiley and 
heard on February 24, 1986 when Mrs. Bromiley had been represented by counsel but 
although Mr. Bromiley appeared he was unrepresented on that occasion. On February 24 
Mrs. Bromiley had applied for the order to be increased from the sum of £5 per week for 
herself and £5 per week in respect of each child and after hearing evidence from both 
parties the justices sitting on that occasion had allowed Mrs. Bromiley’s application and 
ordered that the payments for the children should be increased to £7.50 per week for each 
child. 

On May 19, 1986 we again heard evidence from both parties and details of their 
respective means. Mr. Bromiley had made his application for a reduction of the amount of 
maintenance on the ground that he could not afford to pay the order. It was argued by 
counsel for Mrs. Bromiley that since there was very little, if any, change in Mr. Bromiley’s 
circumstances, the court would not be justified in granting his application for a variation. 

Mr. Bromiley himself conceded that the figures he gave on May 19, 1986 were virtually 
the same as those given on February 24 but he pointed out that he was not represented on 
that occasion, and perhaps the justices sitting in February were not fully aware that he was 
worse off now than he was a year ago. 


We carefully considered the position, and the submission made by counsel for Mrs. 
Bromiley as to the justification for making a further variation, having regard to the fact that 
Mr. Bromiley’s circumstances were virtually the same as they were in February 1986 when 
the previous application was considered. However, having carefully considered all the 





evidence as to means given to us, we came to the conclusion that Mr. Bromiley could not 
afford the present order and we therefore varied the payment for the children slightly, 
making it £6 per week for each child and leaving Mrs. Bromiley’s payment at £5 per week. 

We appreciated that perhaps Mr. Bromiley’s proper course would have been to appeal 
against the previous variation in February, but we had to take account of the fact that he 
was unrepresented on that occasion, and in all the circumstances we felt it proper to 
entertain his application for variation and to grant it, rather than to leave him with an order 
which we considered he could not afford. 


Bromiley v. Bromiley F. D. 


In Context - Variation of Periodical Payments 


Periodical payments - variation - duty of court to have regard to all the 
circumstances of the case - court not limited to consideration of applicant’s 
financial circumstances - required to review all the matters set out in s.3 of the 
Domestic Proceedings and Magistrates’ Courts Act 1978. 


On September 28, 1984 a magistrates’ court made a consent order requiring the husband to 
make periodical payments totalling £327 a month for the wife and two children of the family. 
The husband was a serving soldier. The appropriate officer had ordered that £273.63 a month 
be deducted from the husband’s pay and appropriated towards satisfaction of the payments due 
under the court order: ss. 150(1) and 144(5) of the Army Act 1955. By s.150(1) of the 1955 Act 
the amount to be deducted in respect of a maintenance order shall be such sum as the Defence 
Council or an authorized officer think fit; and by s.144(5) a serving soldier shall remain in 
receipt of pay at not less than a minimum amount specified by order of the Defence Council. 
The amount being deducted from the husband’s pay complied with these statutory provisions. 
This amount had been paid but the husband had, on advice, not paid the difference between 
what was deducted and the amount due under the order. The husband applied for the amount 
of the order to be reduced on the ground (i) that his means had decreased since the original 
order was made and (ii) that the order was in excess of the maximum deduction rates allowable 
for a serving soldier. His application was heard on August 2, 1985. The magistrates found that 
since the original order was made, the husband’s pay had increased and that, making allowance 
for his outgoings, his means had improved and that he could afford to pay the existing order 
without hardship. They refused to vary the order and in their reasons stated: (i) that the 
husband’s circumstances did not justify a reduction in the order, (ii) the court was not entitled 
to review the hearing on September 28, 1984 resulting in the consent order, and (iii) there was 
no ground for reducing the order on the basis that the Army would not, pursuant to s.144(5) of 
the Army Act 1955, deduct the full amount of the order; the court was bound to have regard to 
the matters set out in s.3(2) and (3) of the Domestic Proceedings and Magistrates’ Courts Act 
1978 and the effect of s.144(5) was not referred to in those subsections. 

The husband appealed. His grounds of the appeal were (i) that the magistrates failed to 
apply the correct approach to his application as required by s.20(11) of the 1978 Act, (ii) that 
the magistrates failed to take into account the relevant provisions of the Army Act 1955, and 
(iii) that the amount ordered was excessive. 





Held: (1) On an application to vary a periodical payments order the magistrates were 
required by s.20(11) of the Domestic Proceedings and Magistrates’ Courts Act 1978 to have 
regard, inter alia, to all the circumstances of the case including a change in any of the matters to 
which the court was required to have regard when making the order to which the application to 
vary applied. From their reasons it appeared that the magistrates took the view that they could 
not go behind the original order, and could not vary it unless there was a change for the worse 
in the husband’s circumstances. On the face of this reasoning the magistrates had fallen into 
error. They did not appear to have considered the matter de novo looking at all the 
circumstances of the case as they were required to do. The correct approach was to consider all 
the appropriate circumstances as set out in s.3 of the 1978 Act, including important matters 
such as the means and the needs of the parties, and then come to a conclusion whether it was 
right or not to vary the order. On this ground the appeal would be allowed. 

(2) When considering the amount of periodical payments to be paid by a serving soldier the 
magistrates should take into account ss. 144(5) and 150(1) of the Army Act 1955. Those 
provisions were matters which the court should take into consideration as part of all the 
circumstances of the case. However, magistrates were not in any way constrained by reason of 
those provisions only to award a certain proportion of a serving soldier’s pay by way of 
maintenance for his family. In this case, although it was not clear whether the magistrates had 
rightly taken those provisions into account but concluded the amount ordered was correct or 
whether they had wrongly held that they could disregard those provisions, the particular 
circumstances of this case were such that the appeal would not be allowed on that ground. 

(3) As the matter would have to be remitted for a rehearing by a fresh panel of magistrates 
on the first ground of appeal, there would be no decision on the third ground of appeal which 
was that the amount ordered was excessive. The question of the appropriate amount would be 
a matter to be decided at the rehearing. 


Riley v. Riley F. D. 65 
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